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U.S. Customs Service 


Treasury Decision 


19 CFR Part 12 
(T.D. 94-52) 


NORTH AMERICAN FREE TRADE AGREEMENT—SUBMISSION 
OF CERTIFICATES OF ELIGIBILITY FOR TEXTILE AND 
APPAREL GOODS UNDER THE TARIFF PREFERENCE LEVEL 
PROVISIONS 


RIN 1515-AB50 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations to 
require submission of a Certificate of Eligibility in connection with the 
entry of non-originating textile and apparel goods from Canada or Mex- 
ico for which preferential tariff treatment is claimed under the tariff 
preference level provisions of the North American Free Trade Agree- 
ment (NAFTA). Failure to submit the required Certificate of Eligibility 
will result in a denial of the claim for preferential tariff treatment. This 
regulatory action is intended to ensure that the NAFTA implementing 
regulations reflect procedures agreed to by the United States, Canada 
and Mexico. 


DATES: Interim rule effective June 20, 1994; comments must be 
received on or before August 19, 1994. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, Franklin Court, 1099 14th 
Street, N.W., suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Dick Crichton, Office of 
Trade Operations (202-927-0162). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 17, 1992, the United States, Canada and Mexico 
entered into the North American Free Trade Agreement (NAFTA), one 
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of the principal purposes of which is to eliminate tariff and other barri- 
ers to trade in, and facilitate the cross-border movement of, goods and 
services between the territories of the countries. The provisions of the 
NAFTA were adopted by the United States with the enactment of the 
North American Free Trade Agreement Implementation Act (the 
“Act”), Public Law 103-182, 107 Stat. 2057. On December 30, 1993, Cus- 
toms published in the Federal Register (58 FR 69460) T.D. 94-1 setting 
forth interim amendments to the Customs Regulations to implement 
the Customs-related aspects of the NAFTA. Those interim regulations 
took effect on January 1, 1994, to coincide with the entry into force of 
the NAFTA. 

The centerpiece of the NAFTA involves the granting of preferential 
tariff (duty-free or reduced-duty) treatment on goods imported into a 
NAFTA country from another NAFTA country. As a general rule, such 
preferential tariff treatment may only be accorded to goods that satisfy 
the rules of origin standards set forth in Chapter Four of the NAFTA; 
such goods are referred to as “originating” goods for NAFTA purposes. 
The NAFTA Chapter Four rules of origin are set forth in section 202 of 
the Act which is codified at 19 U.S.C. 3332. 

Under Chapter Three of the NAFTA, Appendix 6.B. to Annex 300-B 
provides for an exception to the general rule regarding the granting of 
NAFTA preferential tariff treatment only to originating goods. This 
exception concerns specified textile and apparel goods which, because of 
the origin of the materials used to produce the goods in a NAFTA coun- 
try and/or the nature of the processing used to produce the goods in a 
NAFTA country, do not meet the Chapter Four rules of origin standards 
and thus do not qualify as originating goods under the NAFTA. For such 
non-originating goods, Appendix 6.B. to Annex 300-B provides that 
they may nevertheless be granted preferential tariff treatment (that is, 
the duty-free or reduced-duty treatment that would be accorded to the 
same type of good when it qualifies as an originating good) up to speci- 
fied annual quantitative “tariff preference levels” (TPLs). Once a TPL 
applicable to a NAFTA country’s exports to another NAFTA country 
has been reached, any further exports of goods of that TPL category to 
the same NAFTA country during that year may not be accorded NAFTA 
preferential tariff treatment but rather will be subject to duty at the 
most-favored-nation rate. The TPL quantitative limits are set forth by 
category in Schedules 6.B.1. through 6.B.3. of Annex 300-B with refer- 
ence to imports into each NAFTA country from each of the other 
NAFTA countries. For U.S. import purposes, the TPL provisions of 
Appendix 6.B. and Schedules 6.B.1. through 6.B.3. are also set forth in 
Additional U.S. Notes 3 through 6 to Section XI, HTSUS. 

The basic procedures for filing a claim for NAFTA preferential tariff 
treatment, set forth in § 181.21 of the NAFTA implementing regula- 
tions (19 CFR 181.21), are generally applicable in the case of goods for 
which preferential tariff treatment is sought under the TPL provisions 
described above. However, there is one principal exception to those pro- 
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cedures as regards goods to which Appendix 6.B. to Annex 300-B 
applies: as stated in paragraph (a) of that section, there is no require- 
ment that the written declaration (which constitutes the claim for pref- 
erential tariff treatment) be based on a Certificate of Origin in the 
possession of the importer. This exception is necessary because a 
NAFTA Certificate of Origin has reference only to originating goods 
(that is, goods which comply with the Chapter Four rules of origin stan- 
dards) and thus does not cover TPL goods which are, by definition, not 
originating goods. In this regard, § 181.21(a) also contains a cross-refer- 
ence to § 12.132 (19 CFR 12.132) which was added by T.D. 94-1 to clarify 
the application of the already-existing § 12.130(f) (19 CFR 12.130(f)) 
country of origin declaration requirements in the context of textile and 
apparel goods which are subject to the provisions of Annex 300-B of the 
NAFTA. 

Following the publication of T.D. 94-1 and the entry into force of the 
NAFTA, representatives of the United States, Canada and Mexico con- 
tinued to have discussions regarding whether additional requirements 
or procedures should be adopted for purposes of administering the pro- 
visions of Annex 300-B of the NAFTA. As a result of those discussions, 
Canada and Mexico have decided on, and implemented, use of a Certifi- 
cate of Eligibility as the means for monitoring and identifying export 
shipments eligible for preferential tariff treatment pursuant to the TPL 
provisions of Appendix 6.B. to Annex 300-B of the NAFTA. The Certifi- 
cate of Eligibility, signed by an authorized official of the Canadian or 
Mexican government, is issued to the Canadian or Mexican exporter for 
transmittal to the importer of the goods who then would be able to make 
aclaim for preferential tariff treatment based on the Certificate of Eligi- 
bility. The United States, Canada and Mexico have agreed that presen- 
tation of a properly completed and executed Certificate of Eligibility for 
Canadian and Mexican exports is a prerequisite to the granting of a 
claim for preferential tariff treatment under the TPL provisions, and 
failure to present such a Certificate of Eligibility will result in assess- 
ment of duty at the most-favored-nation (that is, non-NAFTA) rate. No 
action has been taken by the United States to institute use of a Certifi- 
cate of Eligibility for U.S. exports to Canada and Mexico. 

In light of the adoption of the above procedures regarding use of the 
Certificate of Eligibility for Canadian and Mexican exports, Customs 
has been granting claims for preferential tariff treatment on TPL goods 
imported from Canada or Mexico only if a properly completed and 
executed Certificate of Eligibility pertaining to the goods is presented to 
Customs when the claim is made. In order to ensure that the NAFTA 
implementing regulations reflect the trilaterally-agreed procedures and 
provide appropriate guidance to the public regarding U.S. import 
requirements, this document amends § 12.132 on an interim basis to 
require submission of a Canadian or Mexican Certificate of Eligibility in 
connection with a claim for preferential tariff treatment on goods cov- 
ered by the NAFTA TPL provisions. Customs further believes that this 
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interim amendment should take effect immediately to ensure the great- 
est procedural benefit to the public, and it is noted in this regard that the 
post-importation refund procedure under the NAFTA applies only to 
“originating” goods and thus is not an available administrative remedy 
in a TPL context for a failure to make a claim at the time of importation 
(see Article 502(3) of the NAFTA, 19 U.S.C. 1520(d) as added by section 
206 of the Act, and Subpart D of Part 181 of the NAFTA implementing 
regulations set forth in T.D. 94-1). 


COMMENTS 


Before adopting this interim regulation as a final rule, consideration 
will be given to any written comments timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, Office of Regu- 
lations and Rulings, U.S. Customs Service, Franklin Court, 1099 14th 
Street, N.W., Suite 4000, Washington, DC. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS 


Pursuant to the provisions of 5 U.S.C. 553(a), public notice is inappli- 
cable to this interim regulation because it is within the foreign affairs 
function of the United States. A failure to have this regulation in place at 
the earliest practicable date would provoke undesirable international 
consequences. In addition, because this regulation sets forth procedures 
which the public needs to know in order to claim the benefit of a tariff 
preference under the NAFTA, it is determined pursuant to 5 U.S.C. 
553(b)(B), that notice and public procedures are impracticable, unnec- 
essary, and contrary to the public interest. Furthermore, for the above 
reasons, it is determined that good cause exists under the provisions of 
5 U.S.C. 553(d)(1) and (d)(3) for dispensing with a delayed effective date. 


EXECUTIVE ORDER 12866 


Because this document involves a foreign affairs function of the 
United States and implements an international agreement, it is not sub- 
ject to the provisions of E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for interim reg- 
ulations, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.) do not apply. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 
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List OF SUBJECTS IN 19 CFR Part 12 


Canada, Customs duties and inspection, Marking, Mexico, Reporting 
and recordkeeping requirements, Textiles and textile products, Trade 
agreements. 


AMENDMENT TO THE REGULATIONS 


Accordingly, for the reasons stated above, Part 12, Customs Regula- 
tions (19 CFR Part 12) is amended as set forth below. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 17, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
* * * * * * % 

2. Section 12.132 is amended by redesignating paragraphs (a), (b) and 
(c) as paragraphs (1), (2) and (3), designating the introductory text of the 
section as paragraph (a), adding a heading to newly designated para- 
graph (a), and adding paragraph (b) to read as follows: 


§ 12.132 Textile and apparel goods under the North American 
Free Trade Agreement. 


(a) Country of origin declaration. * * * 
* * 


* 


(b) Certificate of Eligibility. In connection with a claim for NAFTA 
preferential tariff treatment involving non-originating textile and 
apparel goods subject to the tariff preference level provisions of Appen- 
dix 6.B. to Annex 300-B of the NAFTA and Additional U.S. Notes 3 
through 6 to Section XI, Harmonized Tariff Schedule of the United 
States, the importer shall submit to Customs a Certificate of Eligibility 
covering the goods. The Certificate of Eligibility shall be properly com- 
pleted and signed by an authorized official of the Canadian or Mexican 
government and shall be presented to Customs at the time the claim for 
preferential tariff treatment is filed under § 181.21 of this chapter. Fail- 
ure to timely submit the required Certificate of Eligibility will result ina 
denial of the claim. 


* * * * 


SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: June 4, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 20, 1994 (59 FR 31519)] 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of May 1994 follow. The 
last notice was published in the Customs BULLETIN on June 8, 1994. 

Correction or information to update files may be sent to U.S. Customs 
Service, IPR Branch, 1301 Constitution Avenue, N.W, (Franklin 
Court), Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: June 9, 1994. 


JOHN F. Atwoopn, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 14, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF MERCHANDISE AS “MADE UP” 
ARTICLES AS DEFINED IN NOTE 7 OF SECTION XI 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 


North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking three rulings pertaining to the tariff clas- 
sification of merchandise classified as “made up” articles of heading 
6307 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Notice of the proposed revocation was published April 27, 
1993, in the Customs BULLETIN, Volume 28, Number 17. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 29, 1994. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 27, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 17, proposing to revoke three rulings pertain- 
ing to the tariff classification of certain merchandise classified as “made 
up” articles of heading 6307 of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). In the three rulings, HRL 083524 
of June 12, 1989 (classification of cloth squares), HRL 086438 of Febru- 
ary 21, 1990 (classification of hook and loop strips and pads), and HRL 
088143 of February 1, 1991 (classification of a tack cloth), Customs clas- 
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sified the goods at issue as other made up articles of heading 6307, 
HTSUSA. One comment was received. Pursuant to section 625, Tariff 
Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186, (1993) 
(hereinafter “section 625”), this notice advises interested parties that 
Customs is revoking Headquarters Ruling Letters 083524, 086438 and 
088143, to reflect the proper classification of the merchandise at issue 
therein as fabric in the appropriate subheadings, and not made up 
articles. Headquarters Ruling Letters 955457, 955456 and 955458 
revoking Headquarters Ruling Letters 083524, 086438 and 088143 are 
set forth in Attachments A, B and C to this document. 

Publication of rulings or decision pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 8, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., June 8, 1994. 


CLA-2 CO:R:C:T 955457 CMR 
Category: Classification 
Tariff No. 5310.10.00 and 5310.90.00 
Mr. DaviD SEIDLER 
THE GRADY-TRAVELERS COMPANY 
146 Stewart Avenue 
Brooklyn, New York 11237 


Re: Revocation of HRL 083524 of June 12, 1989; Classification of cloth squares; not made 
up articles; Note 7, Section XI; Amendment to Explanatory Notes. 


DEAR MR. SEIDLER: 

This office issued HRL 083524 to you on June 12, 1989. That ruling classified certain 
cloth squares as other made up articles of heading 6307 of the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). The basis for this decision was our interpreta- 
tion of the meaning of the term “made up” for purposes of the tariff. Note 7 of Section XI 
defines “made up” as it applies to textiles classified in Section XI. The Explanatory Notes 
to the Harmonized Commodity Description and Coding System further explain the mean- 
ing of “made up” as it is used in Note 7. While the Explanatory Notes are not legally bind- 
ing, they are the official interpretation of the Harmonized System at the international 
level and provide assistance in determining the proper interpretation of provisions within 
the tariff. 

The Explanatory Notes underwent various amendments (Amending Supplements 1 
through 5) from 1988 to 1990. These amendments were contained in the edition of the 
Harmonized Commodity Description and Coding System Explanatory Notes (Complete 
First Edition (1986) with Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 
and distributed to Customs personnel. One of the amendments related to the meaning of 
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“made up” and revealed that our initial interpretation of “produced in the finished state” 
as it is applies to the term “made up” was partially incorrect. HRL 083524 was based on 
early interpretations of the meaning of “produced in the finished state, ready for use”. 
Based upon the amended Explanatory Notes, the decision in HRL 083524 is incorrect. 
Rulings issued subsequent to receipt of the amended version of the Explanatory Notes 
have followed the interpretation evident by the amended notes. As a result, in order to 
avoid confusion and ensure uniformity of treatment, it is necessary to revoke HRL 
083524. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
section 625), notice of the proposed revocation of HRL 083524 was published April 27, 
1994, in the Customs BULLETIN, Volume 28, Number 17. 


Facts: 
The samples at issue in HRL 083524 were hessian cloth squares. The squares were 
described in HRL 083524 as follows: 


* * * plain woven 100 percent jute products. They will be imported in square shapes 
only, with dimensions varying from 28 by 28 inches to 72 by 72 inches. Two of the 
edges have selvages while the other two edges are raw-cut. The squares are intended 
to be used by nurseries to wrap the root systems of plants and trees. The squares in 
their imported condition will not be further cut or processed. 


Issue: 
Is the hessian jute cloth square properly classified as a made up article? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Note 7, Section XI, defines the term “made up” as follows: 


(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working (for example, certain dust- 
ers, towels, table cloths, scarf squares, blankets); 

(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, but 
excluding fabrics the cut edges of which have been prevented from unraveling by 
whipping or by other simple means; 

(d) Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or otherwise (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); 

(f) Knitted or crocheted to shape, presented in the form of a number of items in the 
length. 


In classifying the cloth square as a made up article in HRL 083524, Customs stated 
therein: 


It is our opinion that part (a) above only applies to those squares and rectangles 
that require further cutting or sewing or other processing to be adapted for their 
intended use. The condition of the merchandise at issue is considered in its finished 
state at the time of importation because no further cutting or processing will take 
place. It is ready for its intended use of covering the roots of plants and trees. 


As stated previously, in February 1990, an amended version of the Explanatory Notes 
was available and distributed to Customs personnel. One of the amendments contained 
therein was the addition of a new paragraph to the notes which expound on the language 
of Note 7, i.e., what is meant by “made up.” Specifically, the new paragraph expanded the 
explanation of the language of Note 7(b), “produced in the finished state, ready for use”. It 
states: 


However, rectangular (including square) articles simply cut out from larger pieces 
without other working and not incorporating fringes formed by cutting dividing 
threads are not regarded as “produced in the finished state” within the meaning of 
this Note. The fact that these articles may be presented folded or put up in packings 
(e.g., for retail sale) does not affect their classification. 
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The cloth square clearly falls within the scope of goods addressed by this paragraph. It is 
square, cut from a larger piece of fabric, does not have fringes and is presented as ready for 
use. Based upon this clarifying paragraph, the cloth square is not a “made up” article for 
purposes of Note 7, Section XI, and therefore, HRL 083524 is incorrect. The cloth square is 
properly classified as 100 percent jute fabric. 


Holding: 

HRL 083524 is hereby revoked. The cloth square is classified as woven fabric of jute in 
subheading 5310.10.00, HTSUSA, if unbleached. The applicable duty rate is free. If not 
unbleached, the fabric is classified in subheading 5310.90.00, HTSUSA, with a duty rate of 
1 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CusToMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., June 8, 1994. 


CLA-2 CO:R:C:T 955456 CMR 
Category: Classification 
Tariff No. 5806.10.2000 
MICHAEL F. WATSON 
A.W. FENTON Co. 
PO. Box 360614 


Columbus, Ohio 43236-0614 


Re: Revocation of HRL 086438 of February 21, 1990; Classification of a hook and loop pad 
and strip; not made up articles; Explanatory Note clarification of meaning of “made 
up”. 

DEAR Mr. WATSON: 

On February 21, 1990, this office issued HRL 086438 to you in which a hook and loop pad 
and strip were classified as other made up articles of heading 6307 of the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA). The basis for this decision was our 
interpretation of the meaning of the term “made up” for purposes of the tariff. Note 7 of 
Section XI defines “made up” as it applies to textiles classified in Section XI. The Explana- 
tory Notes to the Harmonized Commodity Description and Coding System further explain 
the meaning of “made up” as it is used in Note 7. While the Explanatory Notes are not 
legally binding, they are the official interpretation of the Harmonized System at the 
international level and provide assistance in determining the proper interpretation of 
provisions within the tariff. 

The Explanatory Notes underwent various amendments (Amending Supplements 1 
through 5) from 1988 to 1990. These amendments were contained in the edition of the 
Harmonized Commodity Description and Coding System Explanatory Notes (Complete 
First Edition (1986) with Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 
and distributed to Customs personnel. One of the amendments related to the meaning of 
“made up” and revealed that our initial interpretation of “produced in the finished state” 
as it is applies to the term “made up” was partially incorrect. HRL 086438 was based on 
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early interpretations of the meaning of “produced in the finished state” and, in light of the 
amended Explanatory Note, was decided incorrectly. Rulings issued subsequent to receipt 
of the amended version of the Explanatory Notes have followed the interpretation evident 
by the amended notes. As a result, in order to avoid confusion and ensure uniformity of 
treatment, it is necessary to revoke the ruling issued to you for Road Pro Electronics. Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of 
the proposed revocation of HRL 086438 was published April 27, 1994, in the Customs BUL- 
LETIN, Volume 28, Number 17. 


Facts: 
The hook and loop pad and strip are described in HRL 086438 as follows: 


The merchandise at issue consists of two samples, a hook and loop pad which mea- 
sures one inch by one inch, anda hook and loop strip which measures two inches by six 
inches. The strip is gummed on the edges and one entire side. The pad and strip will be 
used for mounting CB radios, radar detectors and microphones to the dashboards of 
cars and trucks. The pad and strip are made of 100 percent nylon and will be imported 
from Taiwan. 


Samples from the file appear to have been simply cut from larger pieces of fabric. 


Issue: 
What is the proper classification of a hook and loop pad and strip? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Note 7, Section XI, defines the term “made up” as follows: 


(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working (for example, certain dust- 
ers, towels, table cloths, scarf squares, blankets); 

(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, but 
excluding fabrics the cut edges of which have been prevented from unraveling by 
whipping or by other simple means; 

(d) Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or otherwise (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); 

; (f) _ or crocheted to shape, presented in the form of a number of items in the 
ength. 

In HRL 086438, Customs classified the hook and loop pad and strip as other made up 
articles of heading 6307, HTSUSA, based upon our understanding at that time of the 
meaning of Note 7(b), i.e., “produced in the finished state”. Because the pad or strip would 
not be furthered processed after importation, we believed it was in its finished state, ready 
for use, as required by Note 7(b), and thus we classified the items as made up articles. 

As stated previously, in February 1990, an amended version of the Explanatory Notes 
was available and distributed to Customs personnel. One of the amendments contained 
therein was the addition of a new paragraph to the notes which expound on the language 
of Note 7, i.e., what is meant by “made up.” Specifically, the new paragraph expanded the 
explanation of the language of Note 7 (b), “produced in the finished state, ready for use. It 
states: 


However, rectangular (including square) articles simply cut out from larger pieces 
without other working and not incorporating fringes formed by cutting dividing 
threads are not regarded as “produced in the finished state” within the meaning of 
this Note. The fact that these articles may be presented folded or put up in packings 
(e.g., for retail sale) does not affect their classification. 


The cited paragraph appears to describe the hook and loop pads and strips. Although 
they will not be further processed after importation that does not affect the determination 
of whether they are considered “made up” within the meaning of Note 7. Based upon the 
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clarification of the Explanatory Note, the hook and loop pads and strips are not items 
which are within the meaning of “produced in the finished state”, and as they do not fit 
any of the other possible meanings of “made up” as defined in Note 7, the hook and loop 
pads and strips are classifiable as fabric. 

The hook and loop pads and strips are gummed on one side. Customs Office of Laborato- 
ries and Scientific Services tested the file samples and determined that the coating is a 
clear plastics material of the polyurethane type which is then covered with an acrylic adhe- 
sive. Textile fabrics which are impregnated, coated, covered or laminated with plastics 
may be classifiable in heading 5903, HTSUSA, provided they meet the terms of Note 2 of 
Chapter 59. This note states is relevant part: 

2(a) Textile fabrics, impregnated, coated, covered or laminated with plastics, what- 
ever the weight per square meter and whatever the nature of the plastic material 
(compact or cellular), other than: 
(1) Fabrics in which the impregnation, coating or covering cannot be seen with 
the naked eye (usually chapters 50 to 55, 58 or 60); for the purpose of this provi- 
sion, no account should be taken of any resulting change of color; 
* * * * * * * 

The pertinent test therefore is whether the plastic coating on the hook and loop pads 
and strips is visible to the naked eye. Based upon the samples, we believe the coating is not 
visible as it does not obscure the weave of the fabric. 

Heading 5806, HTSUSA, provides for narrow woven fabrics. Note 5(a), Chapter 58, 
states in relevant part: 


For the purposes of heading 5806, the expression “narrow woven fabrics” means: 
(a) Woven fabrics of a width not exceeding 30 cm, whether woven as such or cut 
from wider pieces, provided with selvages (woven, gummed or otherwise made) 
on both edges; 
* * * * EA * * 
The hook and loop pads and strips are less than 30 cm in width. Therefore, they fall 
within the definition of narrow woven fabrics as stated above. 


Holding: 

HRL 086438 is hereby revoked. The hook and loop pads and strips are classifiable as 
narrow woven fabrics in subheading 5806.10.2000, HTSUSA, which provides for, among 
other things, narrow woven pile fabrics of man-made fibers. The goods fall within textile 
category 229 and are dutiable at 9.5 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In accordance with sect ion 625, this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusSTOMS SERVICE, 
Washington, D.C., June 8, 1994. 


CLA-2 CO:R:C:T 955458 CMR 
Category: Classification 
Tariff No. 5208.21.2090 and 5208.21.4090 
CATHERINE A. SHYAN 
CBC CUSTOMSHOUSE BROKERS, INC. 
PO. Box 66420 O’Hare AMF 
Chicago, IL 60666 


Re: Revocation of HRL 088143 of February 1, 1991; classification of a tack cloth as fabric 
of heading 5208, HTSUSA, and not as an other made up article in heading 6307; 
Explanatory Note clarification of “made up”. 


DEAR Ms. SHYAN: 

On February 1, 1991, this office issued a ruling to you, HRL 088143, on the classification 
of a tack cloth. In that ruling, the article was classified as an other made up textile article of 
heading 6307 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). The basis for the decision was our interpretation of the meaning of the term 
“made up” for purposes of the tariff. Note 7 of Section XI defines “made up” as it applies to 
textiles classified in Section XI. The Explanatory Notes to the Harmonized Commodity 
Description and Coding System further explain the meaning of “made up” as it is used in 
Note 7 While the Explanatory Notes are not legally binding, they are official interpreta- 
tion of the Harmonized System at the international level and may provide assistance in 
determining the proper interpretation of provisions within the tariff. 

The Explanatory Notes underwent various amendments (Amending Supplements 1 
through 5) from 1988 to 1990. These amendments were contained in the edition of the 
Harmonized Commodity Description and Coding System Explanatory Notes (Complete 
First Edition (1986) with Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 
and distributed to Customs personnel. One of the amendments related to the meaning of 
“made up” and revealed that our initial interpretation of “produced in the finished state” 
as it is applies to the term “made up” was partially incorrect. HRL 088143 was based on 
early interpretations of the meaning of “produced in the finished state”. As a result of the 
amended Explanatory Note, it is evident that HRL 088143 was decided incorrectly. Rul- 
ings issued subsequent to receipt of the amended version of the Explanatory Notes have 
followed the interpretation evident by the amended notes. In order to avoid confusion and 
ensure uniformity of treatment, it is necessary to revoke the ruling issued to you for Ulti- 
Med International, Inc., on the classification of a tack cloth. Pursuant to section 625, Tar- 
iff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub. 
L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed 
revocation of HRL 088143 was published April 27, 1994, in the Customs BULLETIN, Vol- 
ume 28, Number 17. 


Facts: 
The tack cloth in HRL 088143 was described therein as follows: 


The merchandise at issue is 100 percent cotton gauze constructed with a mesh that 
measures 20 x 16, 20 x 20, or 20 x 24 thread counts per square inch, and impreg- 
nated with linseed oil, varnish, resin and other chemicals. The material is cut into 
rectangles, left unhemmed, and folded a number of times into approximately 4 inch 
squares. You state that the article is ready for retail sale in that state, which is how it is 
imported. The tack cloth has various household and industrial uses, including the 
cleaning of dust, dirt and sanding residue off any wood, metal or plaster surfaces. 


Issue: 
Is the tack cloth classifiable as a made up article? 


Law and Analysis: 
Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
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terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 
Note 7, Section XI, defines the term “made up” as follows: 


(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working (for example, certain dust- 
ers, towels, table cloths, scarf squares, blankets); 

(c) Hemmed or with rolled edges, or with a knotted fringe any of the edges, but 
excluding fabrics the cut edges of which have been prevented from unraveling by 
whipping or by other simple means; 

(d) Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or otherwise (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); 

(f) Knitted or crocheted to shape, presented in the form of a number of items in the 
length. 


In HRL 088143, Customs classified the tack cloth as a made up article based upon the 
language of part (b) of Note 7 cited above. We stated in that ruling: 


The tack cloth in this instance is considered to be in its finished state, at the time of 
importation, because no further cutting or processing will take place. In fact, it is 
impregnated, cut folded and ready for use as a cleaning cloth prior to importation. 


As stated earlier, in February 1990, an amended version of the Explanatory Notes was 
available and distributed to Customs personnel. One of the amendments contained 
therein was the addition of a new paragraph to the notes which expound on the language 
of Note 7, i.e., what is meant by “made up.” Specifically, the new paragraph expanded the 
explanation of the language of Note 7(b), “produced in the finished state, ready for use”. It 
states: 


However, rectangular (including square) articles simply cut out from larger pieces 
without other working and not incorporating fringes formed by cutting dividing 
threads are not regarded as “produced in the finished state” within the meaning of 
this Note. The fact that these articles may be presented folded or put up in packings 
(e.g., for retail sale) does not affect their classification. 


The cited paragraph describes the tack cloth. It is cut into rectangles, left unhemmed 
and folded. Based upon this clarification paragraph added to the Explanatory Notes 
regarding the meaning of “made up” for purposes of Note 7, Section XI, HRL 088143 is 
incorrect. The tack cloth is not regarded as “produced in the finished state” and does not 
fit any of the other possible meanings of “made up” as defined in Note 7. Therefore, the 
tack cloth is properly classified as cotton fabric. 


Holding: 

HRL 088143 is hereby revoked. The tack cloth at issue therein is properly classified as 
woven bleached cotton fabric, plain weave, weighing no more than 100 grams per meter 
squared, of an average yarn number of 42 or lower, cheesecloth, in subheading 
5208.21.2090, HTSUSA, dutiable at 8.4 percent ad valorem, or 5208.21.4090, HTSUSA, if 
of an average yarn number of 43 to 68, dutiable at 10.2 percent ad valorem. As cotton fab- 
ric of either subheading, the article falls within textile category 226. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 
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In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CusTtoMs BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO THE COUNTRY OF ORIGIN OF QUILTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a country of origin ruling. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625, 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the country of origin 
of certain quilts. Notice of the proposed revocation was published May 4, 
1994, in the Customs BULLETIN. 


EFFECTIVE DATE: Merchandise entered, or withdrawn from ware- 
house, for consumption on or after August 29, 1994. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BackcrounD 


On May 4, 1994, Customs published a notice in the Customs BULLETIN, 
Volume 28, Number 18, proposing to revoke Customs Headquarters 
Ruling (HQ) 951210, issued April 24, 1992, issued by Customs Head- 
quarters, in which it was determined that the country of origin of fin- 
ished quilts assembled Lesotho from materials that may have been 
produced in different countries was China, where the top (face) fabric 
originated. No comments were received in response to this notice. Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) (hereinafter 
referred to as section 265), as amended by section 623 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this 
notice advises interested parties that Customs is revoking HQ 951210 
and issuing a ruling (HQ 956221) to reflect that the country of origin of 
the quilts is, depending on the origin of the components being 
assembled, Lesotho. A copy of our ruling revoking HQ 951210 is set 
forth in Attachment A to this document. 
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Sections 177.10(b) and 177.10(c), Customs Regulations (19 CFR 
177.10(b) and 177.10(c)) are not applicable to rulings or decisions pub- 
lished pursuant to section 625. Accordingly, the publication of this rul- 
ing neither establishes a uniform practice nor constitutes a change of 
practice or position by the Customs Service. 


Dated: June 8, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., June 8, 1994. 


CLA-2 CO:R:C:G 956221 PR 
Category: Classification 
GENERAL MANAGER 
UNIQUE QUILTS, INC. 
3195 Park Road, Suite E 
Benicia, California 94510 


Re: Revocation of Customs Headquarters Ruling (HQ) 951210 concerning the country of 
origin of quilts. 


DEAR SIR OR MADAM: 

This is in reference to Customs Headquarters Ruling (HQ) 951210, of April 24, 1992, 
addressed to your company, concerning the country of origin of quilts. We have reviewed 
that ruling and determined that it is in error. Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625) (hereinafter referred to as section 265), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), Customs published a notice on May 
4, 1994, in the CusToMs BULLETIN; Volume 28, Number 18, proposing to revoke Customs 
Headquarters Ruling (HQ) 951210. 


Facts: 

According to the information submitted, the quilts are made in the following manner. In 
China, cotton fabrics are cut into pieces which are hand sewn together in patterns or 
designs to form a quilt top (face fabric). The quilt tops range in size from 1656 to 10,528 
square inches and account for approximately 's the total time required to produce a fin- 
ished quilt. In Lesotho, the quilt top is hand-stitched to a polyester batting and a cotton 
fabric backing. The stitching (five to six stitches per inch) is done in designs over the entire 
area of the quilt. A cotton fabric binding is then machine stitched around the perimeter 
and then wrapped around and hand-stitched to the back of the quilt. 

Nothing in HQ 951210, or in the file related to that ruling, indicates where the middle 
polyester batting layer or the cotton backing fabric originated. Nor is there any indication 
how, or where, the batting and the backing were processed. 


Issue: 
The issue presented is which country, China or Lesotho, is the country of origin of the 
subject quilts. 


Law and Analysis: 
Section 12.130, Customs Regulations (19 CFR 12.130) provides, in pertinent part, thata 
textile or textile product which consists of materials processed in more than one foreign 





U.S. CUSTOMS SERVICE 21 


country shall be a product of the country where it last underwent a substantial trans- 
formation. A textile or textile product will be considered to have undergone a substantial 
transformation if it has been transformed by means of substantial manufacturing or pro- 
cessing operations into a new and different article of commerce. 

Section 12.130(d) provides: 


(d) Criteria for determining country of origin. The criteria in paragraphs (d)(1) and 
(2) of this section shall be considered in determining the country of origin of imported 
merchandise. These criteria are not exhaustive. One or any combination of criteria 
may be determinative, and additional factors may be considered. 

(1) A new and different article of commerce will usually result from a manufactur- 
ing or processing operation if there is a change in: 

(i) Commercial designation or identity, 

(ii) Fundamental character or 

(iii) Commercial use. 

(2) In determining whether merchandise has been subjected to substantial 
manufacturing or processing operations, the following will be considered: 

(i) The physical change in the material or article as a result of the manufactur- 
ing or processing operations in each foreign territory or country, or insular pos- 
session of the U.S. 

(ii) The time involved in the manufacturing or 1 processing operations in each 
foreign territory or country, or insular possession of the U.S. 

(iii) The complexity of the manufacturing or processing operations in each for- 
eign territory or country, or insular possession of the U.S. 

(iv) The level or degree of skill and/or technology in the manufacturing or pro- 
— operations in each foreign territory or country, or insular possession of 
the US. 

(v) The value added to the article or material in each foreign territory or coun- 
try, or ~— possession of the U.S., compared to its value when imported into 
the US. 


In applying the above criteria, and other criteria in § 12.130, it appears that the country 
of origin to the quilts in question may be Lesotho. What is exported from China isa rectan- 
gular-shaped fabric that has neither the identity or character of a quilt. Nor, obviously, is it 
useable as a finished quilt. We recognize that it may be argued that the fabric is dedicated 
for use in the production of a quilt. However, in our view, mere dedication to use of a fabric 
is usually not sufficient to establish the character or identity of that fabric as a finished 
quilt. 

The joining of the top fabric with the batting and backing fabric and the processing 
which results in a finished quilt is a significant change in the appearance and functional 
ability of the top fabric. In addition, we note that according to the submission, the time, 
expense, and complexity of the processing done weigh heavily in Lesotho’s favor. 


Holding: 

Customs is unable to make a definitive country of origin determination without know- 
ing the origin of the middle polyester batting and the cotton backing, and where and how 
they were processed. For example, if the polyester batting and cotton backing are also pro- 
duced in China, Customs would have to examine this situation in greater detail to deter- 
mine the country of origin of the quilts. No ruling on the country of origin of the quilts can 
be made until information concerning where the batting and backing were formed, and 
where and how they were processed prior to their joining with the quilt top is submitted. 

HQ 951210, dated April 24, 1992, is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CusToMS BULLETIN. Sections 177.10(b) and 177.10(c), Customs Regulations 
(19 CFR 177.10(b) and 177.10(c)) are not applicable to rulings or decisions published pur- 
suant to section 625. Accordingly, the publication of this ruling neither establishes a uni- 
form practice nor constitutes a change of practice or position by the Customs Service. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF MEN’S KNIT 
UPPER BODY GARMENTS WITH LONG, CLOSE-FITTING 
SLEEVES 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of certain men’s knit upper body garments with long, 
close-filling sleeves. Comments are invited on the correctness of the pro- 
posed ruling. 


DATE: Comments must be received on or before July 29, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W.,, Franklin Court, Washington, D.C., 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

In Headquarter Ruling Letter (HQ) 952370 and HQ 952371, dated 
September 22, 1992, two styles of men’s knit upper body garments with 
long, close-fitting sleeves were classified in subheading 6110.20.2065 
Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for, men’s or boys’ knitted pullovers of cot- 
ton. These ruling letters are set forth in Attachments A and B to this 
document. 

However, since the issuance of HQ 952370 and HQ 952371, Customs 
has reevaluated those determinations. It is Customs opinion that the 
length of the sleeves does not preclude the garments from being classi- 
fied as similar to a T-shirt in subheading 6109.10.0027, HTSUSA. 

Customs intends to revoke HQ 952370 and HQ 952371 to reflect the 
proper classification of the garments. HQ 952370 and HQ 952371 are 
classified in subheading 6109.10.0027, HTSUSA, which provides for, in 
pertinent part, men’s or boys’ T-shirts, singlets, tank tops and similar 
garments, knitted or crocheted, of cotton, other. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking HQ 952370 
and HQ 952371 is set forth in Attachment C to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: June 8, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., September 22, 1992. 
CLA-2 CO:R:C:T 952370 SK 
Category: Classification 
Tariff No. 6110.20.2065 
ELON A. POLLACK 
POLITIS, POLLACK & DORAM 
3255 Wilshire Blud., ste. 1688 
Los Angeles, CA 90010 


Re: Classification of a man’s all-white 100% knit cotton V-neck upper body garment; 
T-shirt of heading 6109, HTSUSA v. pullover of heading 6110, HTSUSA; EN to head- 
ing 6109; Textile Category Guidelines, CIE, 36/79 and CIE 6/87; HRL 084849(22390); 
United States v. C.J. Tower & Sons of Buffalo, N.Y., 48 CCPA 87, CAD. 770 (1961); EN 
not applicable where they disregard a garment’s common and commercial identity; 
T-shirts do not have long sleeves; heading 6110, HTSUSA. 


DEAR Mr. POLLACK: 

This is in response to your inquiry of May 21, 1992 requesting the tariff classifica- 
tion of a men’s V-neck upper body garment. A sample was submitted to this office for 
examination. 


Facts: 

Style 1111 is a men’s all-white V-neck upper body garment which is constructed from 
100% cotton, finely knit jersey. Based upon Customs laboratory analysis, the fabric weight 
is 171.5 grams per square meter. The garment features a rib knit, crew neckline, lose-fit- 
ting, hemmed long sleeves, and a hemmed bottom. 

The garment will be imported from the People’s Republic of China. 


Issue: 
Whether a long sleeved upper body garment is properly classifiable as a T-shirt under 
heading 6109, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI’s) taken in order. GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. 

At issue is whether a long sleeved upper body garment is classifiable as a T-shirt under 
the HTSUSA. Heading 6109, HTSUSA, provides for T-shirts, singlets, tank tops and simi- 
lar garments, knitted or crocheted. The Explanatory Notes (EN) to the Harmonized Com- 
modity Description and Coding System, although not legally binding, are the official 
interpretation of the tariff at the international level. The EN state in pertinent part: 


“The term ‘T-shirts’ means lightweight knitted or crocheted garments of vest type, of 
cotton or man-made fiber, not napped, nor of pile or terry fabric, in one or more 
colours, with or without pockets, with long or short close-fitting sleeves, without but- 
tons or other fastenings, without collar, without opening in the neckline, having a 
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closefitting or lower neckline (round, square, boat-shaped or V-shaped). These gar- 
ments may have decoration, other than lace, in the form of advertising, pictures or an 
inscription in words, obtained by printing, knitting or other process. The bottom of 
these garments, usually hemmed, is never made with a ribbed waistband, drawstring 
or other means of tightening.” 


The EN to this heading state that garments with long or short close-fitting sleeves may 
be classified within heading 6109, HTSUSA, as T-shirts. This language, however, is a sub- 
stantial deviation from Customs’ previous definition of T-shirts under the Tariff Sched- 
ules of the United States (TSUSA) which was replaced by the HTSUSA in January 1989. 
Previous definitions of T-shirts, in use for classifications under the TSUSA, were more 
specific and precluded long sleeved garments from being classified as T-shirts. This view 
was in accordance with the Textile Category Guidelines existing at the time, CIE 1998/64, 
and numerous dictionary definitions, a sampling of which follows: 


The Random House College Dictionary, (1968), defines a T-shirt as “a lightweight 
shirt, close-fitting and with a round neckline and short sleeves * * * 

The Living Webster Encyclopedic Dictionary, (1975), defines a T-shirt as “a collarless, 
lightweight, short sleeved pullover shirt of cotton * * * 

The Oxford American Dictionary, (1980), defines a T-shirt as “a short sleeved shirt 
having the shape of a T * * * 

Webster’s II New Riverside Dictionary, (1984), defines a T-shirt as “a short sleeved, 
collarless men’s undershirt * * * 

The American Heritage Dictionary of the English Language, (1992), defines a T-shirt 
as “a short sleeved collarless undershirt * * *. [emphasis added] 

The similarity of the above definitions is convincing evidence that the universally 
accepted definition of T-shirts encompasses short sleeved shirts only. Moreover, as the 
court established in United States v. C.J. Tower & Sons of Buffalo, N.Y., 48 CCPA 87, 
C.A.D. 770 (1961), “tariff terms are to be construed in accordance with their common and 
commercial meanings.” 

The EN to heading 6109, HTSUSA, and the current Textile Category Guidelines, CIE 
6/87, which use wording taken directly from the EN to heading 6109, HTSUSA, allow the 
classification of long sleeved upper body garments as T-shirts. This goes directly against 
the well-established commercial reality of what constitutes T-shirts in the trade of the 
United States. This is evidenced not only by the uniformity of the dictionary definitions of 
T-shirts set forth supra, but also by how these sort of garments are marketed both in this 
country and abroad. For example, modified styles of basic T-shirts, which are frequently 
seen in the fashion world today, are usually advertised using an adjective which empha- 
sizes the modified feature (i.e., “over-sized tee”, “long sleeved tee”, “pique knit tee”). 
These adjectives are necessary to inform the consumer in which way the garment differs 
from the commonly known and recognized garment identified as a T-shirt. The European 
market also recognizes the basic shape and styling of the American T-shirt as evidenced by 
an article in the trade magazine Hosiery and Underwear, July 1991, which shows a British 
packaging label for T-shirts which reads “2 Authentic American Styles T Shaped Vests” 
and depicts traditional short sleeved T-shirts. 

The above is persuasive evidence that T-shirts are commonly and commercially known 
as basic, knit, collarless, short sleeved garments. This office recognizes the significance of 
the EN and the fact that they represent the official interpretation of the nomenclature. 
However, in situations such as this where strict adherence to the EN would result in a clas- 
sification which contradicts how a garment is commonly and commercially recognized in 
the United States, we are of the opinion that the U.S. commercial practice should control. 
See Headquarters Ruling Letter (HRL) 084849, dated February 23, 1990. Consequently, 
we believe that Customs’ previous practice under the TSUSA of limiting T-shirts to short 
sleeved garments should be continued under the HTSUSA, the EN to heading 6109, 
HTSUSA, notwithstanding. 


Holding: 

Style 1111 is classifiable under subheading 6110.20.2065, HTSUSA, which provides for 
men’s or boys’ knitted pullovers of cotton with a duty rate of 20.7% ad valorem. The textile 
quota category is 338. 

The designated textile and apparel categories may be subdivided into parts. If so, the 
visa and quota requirements applicable to the subject merchandise may be affected. Since 
part categories are the result of international bilateral agreements which are subject to 
frequent renegotiations and changes, to obtain the most current information available we 
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suggest you check, close to the time of shipment, the Status Report on Current Import Quo- 
tas (Restraint Levels), an internal issuance of the U.S. Customs Service which is updated 
weekly and is available for inspection at your local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, you should contact your local Customs 
office prior to importation of this merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., September 22, 1992. 


CLA-2 CO:R:C:T 952371 SK 
Category: Classification 
Tariff No. 6110.20.2065 
ELON A. POLLACK 
POLITIS, POLLACK & DORAM 
3255 Wilshire Blud., ste. 1688 
Los Angeles, CA 90010 


Re: Classification of a man’s all-white 100% knit cotton upper body garment; T-shirt of 
heading 6109, HTSUSA v. pullover pullover of heading 6110, HTSUSA; EN to head- 
ing 6109; Textile Category Guidelines, CIE, 36/79 and CIE 6/87; HRL 084849 
(2/23/90); United States v. C.J. Tower & Sons of Buffalo, N.Y., 48 CCPA 87, CAD. 770 
(1961); EN not applicable where they disregard a garment’s common and commercial 
identity; T-shirts do not have long sleeves; heading 6110, HTSUSA. 


DEAR MR. POLLACK: 
This is in response to your inquiry of May 21, 1992, requesting the tariff classification of 
a men’s upper body garment. A sample was submitted to this office for examination. 


Facts: 

Style 1110 is a men’s all-white upper body garment which is constructed from 100% cot- 
ton, finely knit jersey. Based upon Customs laboratory analysis, the fabric weight is 170.2 
grams per square meter. The garment features a rib knit, crew neckline, close-fitting, 
hemmed long sleeves, and a hemmed bottom. 

The garment will be imported from the People’s Republic of China. 


Issue: 
Whether a long sleeved upper body garment is properly classifiable as a T-shirt under 
heading 6109, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI’s) taken in order. GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. 

At issue is whether a long sleeved upper body garment is classifiable as a T-shirt under 
the HTSUSA. Heading 6109, HTSUSA, provides for T-shirts, singlets, tank tops and simi- 
lar garments, knitted or crocheted. The Explanatory Notes (EN) to the Harmonized Com- 
modity Description and Coding System, although not legally binding, are the official 
interpretation of the tariff at the international level. The EN state in pertinent part: 


“The term ‘T-shirts’ means lightweight knitted or crocheted garments of vest type, of 
cotton or man-made fiber, not napped, nor of pile or terry fabric, in one or more 
colours, with or without pockets, with long or short close-fitting sleeves, without but- 
tons or other fastenings, without collar, without opening in the neckline, having a 
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closefitting or lower neckline (round, square, boat-shaped or V-shaped). These gar- 
ments may have decoration, other than lace, in the form of advertising, pictures or an 
inscription in words, obtained by printing, knitting or other process. The bottom of 
these garments, usually hemmed, is never made with a ribbed waistband, drawstring 
or other means of tightening.” 


The EN to this heading state that garments with long or short close-fitting sleeves may 
be classified within heading 6109, HTSUSA, as T-shirts. This language, however, is a sub- 
stantial deviation from Customs’ previous definition of T-shirts under the Tariff Schedule 
of the United States (TSUSA) which was replaced by the HTSUSA in January 1989. Pre- 
vious definitions of T-shirts, in use for classifications under the TSUS, were more specific 
and precluded long sleeved garments from being classified as T-shirts. This view was in 
accordance with the Textile Category Guidelines existing at the time, CIE 1998/64, and 
numerous dictionary definitions, a sampling of which follows: 

The Random House College Dictionary, (1968), defines a T-shirt as “a lightweight 
shirt, close-fitting and with a round neckline and short sleeves * * * 

The Living Webster Encyclopedic Dictionary, (1975), defines a T-shirt as “a collarless, 
lightweight, short sleeved pullover shirt of cotton * * * 

The Oxford American Dictionary, (1980), defines a T-shirt as “a short sleeved shirt 
having the shape of a T * * * 

Webster’s II New Riverside Dictionary, (1984), defines a T-shirt as “a short sleeved, 
collarless men’s undershirt * * * 

The American Heritage Dictionary of the English Language, (1992), defines a T-shirt 
as “a short sleeved collarless undershirt * * *. [emphasis added] 

The similarity of the above definitions is convincing evidence that the universally 
accepted definition of T-shirts encompasses short sleeved shirts only. Moreover, as the 
court established in United States v. C.J. Tower & Sons of Buffalo, N.Y., 48 CCPA 87, 
C.A.D. 770 (1961), “tariff terms are to be construed in accordance with their common and 
commercial meanings.” 

The EN to heading 6109, HTSUSA, and the current Textile Category Guidelines, CIE 
6/87, which use wording taken directly from the EN to heading 6109, HTSUSA, allow the 
classification of long sleeved upper body garments as T-shirts. This goes directly against 
the well-established commercial reality of what constitutes T-shirts in the trade of the 
United States. This is evidenced not only by the uniformity of the dictionary definitions of 
T-shirts set forth supra, but also by how these sort of garments are marketed both in this 
country and abroad. For example, modified styles of basic T-shirts, which are frequently 
seen in the fashion world today, are usually advertised using an adjective which empha- 
sizes the modified feature (i.e., “over-sized tee”, “long sleeved tee”, “pique knit tee”). 
These adjectives are necessary to inform the consumer in which way the garment differs 
from the commonly known and recognized garment identified as a T-shirt. The European 
market also recognizes the basic shape and styling of the American T-shirt as evidenced by 
an article in the trade magazine Hosiery and Underwear, July 1991, which shows a British 
packaging label for T-shirts which reads “2 Authentic American Styles T Shaped Vests” 
and depicts traditional short sleeved T-shirts. 

The above is persuasive evidence that T-shirts are commonly and commercially known 
as basic, knit, collarless, short sleeved garments. This office recognizes the significance of 
the EN and the fact that they represent the official interpretation of the nomenclature. 
However, in situations such as this where strict adherence to the EN would result in a clas- 
sification which contradicts how a garment is commonly and commercially recognized in 
the United States, we are of the opinion that the U.S. commercial practice should control. 
See Headquarters Ruling Letter (HRL) 084849, dated February 23, 1990. Consequently, 
we believe that Customs’ previous practice under the TSUSA of limiting T-shirts to short 
sleeved garments should be continued under the HTSUSA, the EN to heading 6109, 
HTSUSA, notwithstanding. 


Holding: 

The article at issue is classifiable under subheading 6110.20.2065, HTSUSA, which pro- 
vides for men’s or boys’ knitted pullovers of cotton with a duty rate of 20.7% ad valorem. 
The textile quota category is 338. 

The designated textile and apparel categories may be subdivided into parts. If so, the 
visa and quota requirements applicable to the subject merchandise may be affected. Since 
part categories are the result of international bilateral agreements which are subject to 
frequent renegotiations and changes, to obtain the most current information available we 
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suggest you check, close to the time of shipment, the Status Report on Current Import Quo- 
tas (Restraint Levels), an internal issuance of the U.S. Customs Service which is updated 
weekly and is available for inspection at your local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, you should contact your local Customs 
office prior to importation of this merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 954022 jb 
Category: Classification 
Tariff No. 6109.10.0027 
POLITIS, POLLACK & DORHAM 
3255 Wilshire Blud., Suite 1688 
Los Angeles, CA 90010 
Re: Revocation of HQ 952370 and HQ 952371, dated September 22, 1992; proper classifi- 
cation of men’s knit upper garments with long, close-fitting sleeves is in heading 
6109, HTSUSA; similar to a T-shirt. 


DEAR MR. POLLACK: 


On September 22, 1992, we issued you HQ 952370, and HQ 952371, classifying men’s 
100 percent knit cotton upper body garments with long sleeves, in heading 6110, 
HTSUSA. Upon review, HQ 952370 and HQ 952371 are determined to be in error and are 
accordingly revoked. 


Facts: 

The garments which were the subject of HQ 952370 and HQ 952371 were referred to as 
Styles 1111 and 1110, respectively. They are described as men’s all-white, V-neck, upper 
body garments constructed from 100 percent cotton, finely knit jersey fabric. The gar- 
ments feature a rib knit crew neckline, closefitting hemmed long sleeves, and a hemmed 
bottom. 

HQ 952370 and HQ 952371 classified the garments in subheading 6110.20.2065, 
HTSUSA, which provides for men’s or boys’ knitted pullovers of cotton, dutiable at a rate 
of 20.7 percent ad valorem and subject to quota category 338. 


Issue: 
What is the proper classification for the long-sleeved upper body garments classified in 
HQ 952370 and HQ 952371? 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 requires that classification be determined according to the terms of the headings 
and any relative section or chapter notes, taken in order. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRI will be applied, in the order of their 
appearance. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN) constitute the official interpretation of the tariff at the international level. The EN 
to heading 6109, HTSUSA, describe T-shirts as follows: 

The term “T-shirts” means lightweight knitted or crocheted garments of the vest 
type, of cotton or man-made fibre, not napped, nor of pile or terry fabric, in one or 
more colours, with or without pockets, with long or short close-fitting sleeves, with- 
out buttons or other fastenings, without collar, without opening in the neckline, hav- 
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ing 4 closefitting or lower neckline (round, square, boat-shaped or V-shaped). These 
garments may have decoration, other than lace, in the form of advertising, pictures or 
an inscription in words, obtained by printing, knitting or other process. The bottom of 
these garments, usually hemmed, is never made with a ribbed waistband, drawstring 
er other means of tightening. 


In addition, The Guidelines for the Reporting of Imported Products in Various Textile 
and Apparel Categories (Guidelines), CIE 13/88, dated November 23, 1988, state: 


Other T-shirts in Heading 6109, which are assigned Category 338/339/638/639/838, 
must be constructed of the underwear type and from lightweight, knit underwear- 
type fabric, not napped, nor of pile or terry fabric, with or without pockets, and with 
long or short close-fitting sleeves. The garments should have a close-fitting or lower 
neckline (round, square, boat-shaped or V-shaped) and may have decoration, other 
than lace, in the form of pictures, words, or letters, obtained by printing, knitting, or 
other processes. The bottom of the garment is usually hemmed. A ribbed waistband, a 
drawstring, or other tightening at the waist is not allowed. Buttons or other fasten- 
ings, openings in the neckline, and collars, are not allowed. 


As illustrated by numerous dictionaries, the term “T-shirt” in the United States 
adheres to a narrower and more specific definition which precludes the long-sleeved ver- 
sion of the same garment. Sample definitions include: 


A short sleeved collarless undershirt, The American Heritage Dictionary of the Eng- 
lish Language, (1992) 


As was established by the court in United States v. C.J. Tower and Sons of Buffalo, N.Y., 
48 CCPA 87, C.A.D. 770 (1961), tariff terms are to be construed in accordance with their 
common and commercial meanings. In the United States it is a well-established commer- 
cial reality that the commonly held view of what constitutes a T-shirt is the basic short- 
sleeved garment. This is in keeping with the “T” shape of the garment for which it was 
named. In those instances where the basic T-shirt is altered, an adjective is added to the 
description to emphasize the modification made to the commonly known garment. Thus, 
advertisements seen for a “long sleeved” Tee, describe to the purchaser the way in which 
this particular garment differs from the commonly recognized T-shirt. 

In the Harmonized System, each heading is assigned a four digit number, and each 
associated heading, if any, is identified by a six digit number. Further subordinate subdivi- 
sions may be created by countries adopting the system to meet national tariff or statistical 
needs. Thus the classification of articles under the HTSUSA is based on a ten digit system. 

On the six digit international level, subheading 6109.10, HTSUSA, provides for 
T-shirts, singlets, tank tops and similar garments, knitted or crocheted, of cotton. Insofar 
as all garments described within the parameters of that six digit level are included within 
the scope of heading 6109, HTSUSA, the U.S. may adjust the scope of the term T-shirt at 
the ten digit level in accordance to national usage. 

Though the description of “T-shirt” in the Guidelines and the EN is inclusive of long 
close-fitting sleeves, this type of long-sleeved garment is commonly recognized as a 
“T-shirt” in the international community more than in the U.S. market. Accordingly, the 
classification of this type of garment is modified at the ten digit level to meet the domestic 
commercial reality. That is to say, this long-sleeved garment with traditional “T-shirt” fea- 
tures is classified as being similar to the traditional short-sleeved “T-shirt” recognized in 
the U.S. 

The Oxford American Dictionary defines the term “similar” as: 


1. like, alike, resembling something but not the same 


It follows that a garment featuring long, close-fitting sleeves, resembles the commonly 
known short-sleeved T-shirt. 

The issue of inconspicuous and conspicuous features with regard to T-shirts was dis- 
cussed in HQ 950192, dated April 23, 1993. That ruling provided that to qualify as similar 
toa T-shirt, the article must have the general appearance of a T-shirt, no conspicuous non- 
T-shirt features, and no more than two inconspicuous features. 

The subject long-sleeved garment has what are considered “traditional” T-shirt fea- 
tures, namely, lightweight, knitted jersey fabric, with a close fitting neckline, and hemmed 
bottom. The presence of the long, close-fitting sleeves is a factor which distinguishes this 
garment from the commonly recognized T-shirt in the United States. Though the featured 
long sleeves may preclude classification as a T-shirt, it is not considered a conspicuous 
non-T-shirt feature which would preclude classification in heading 6109, HTSUSA. The 
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presence of the long close-fitting sleeves brings it to the “other” subheading level of head- 
ing 6109, HTSUSA, as similar to a T-shirt. 
Holding: 

The pullover portion of Style 1031757 is classified in subheading 6109.10.0070, 
HTSUSA, which provides for, inter alia, women’s or girls’ T-shirts, singlets, tank tops and 
similar garments, knitted or crocheted, of cotton, other. The applicable rate of duty is 21 
percent ad valorem and the quota category is 339. 

The designated textile and apparel categories may be subdivided into parts. If so, the 
visa and quota requirements applicable to the subject merchandise may be affected. Since 
part categories are the result of international bilateral agreements which are subject to 
frequent negotiations and changes, to obtain the most current information available we 
suggest your client check, close to the time of shipment, the Status Report on Current 
Import quotas (Restraint Levels), an issuance of the U.S. Customs Service which is updated 
weekly and is available for inspection at the local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (Quota/visa) categories, your client should contact the local Cus- 
toms office prior to importation of this merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF FERRITE SUB- 
STRATES USED IN THE MANUFACTURE OF THIN FILM MAG- 
NETIC RECORDING HEADS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
ferrite substrates imported in the shape of disks and rectangles. Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 29, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, Office of Regulations and Rul- 
ings, located at Franklin Court, 1099 14th Street, NW, Suite 4000, Wash- 
ington, D.C. 

FOR FURTHER INFORMATION CONTACT: Matthew Riley, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
ferrite substrates comprised of undoped nickel zinc ferrite. In HQ 
950417, issued on January 7, 1992, we held that the imported ferrite 
substrates were classifiable as electrical apparatus not specifically pro- 
vided for, under subheading 8543.80.90, Harmonized Tariff Schedule of 
the United States (“HTSUS”). This ruling letter is set forth in Attach- 
ment A to this document. 

It has come to our attention that the ferrite substrate, at the time of 
importation, is not classifiable as “apparatus” because it is not com- 
prised of more than one material. The term “apparatus” is intended to 
encompass a group of devices or a collection or set of materials, instru- 
ments or appliances to be used for a particular purpose or end. 

Customs intends to revoke HQ 950417 to reflect the proper classifica- 
tion of the product in subheading 6914.90.00, HTSUS, which provides 
for: “[o]ther ceramic articles: [o]ther.” Before taking this action, consid- 
eration will be given to any written comments timely received. Proposed 
Headquarters ruling 955911, revoking HQ 950417, is set forth in 
Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: June 6, 1994. 
Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., January 7, 1992. 


CLA-2 CO:R:C:M 950417 MBR 
Category: Classification 
Tariff No. 8543.80.90 
MR. JEROME SCHRAUB 
MI-TU INSTRUCTIONAL SERVICES, INC. 
PO. Box 346, Alden Manor Branch 
Floral Park, N.Y. 11003 


Re: Ferrite Substrate; Nickel Zinc Ferrite; Thin Film Magnetic Recording Heads; Parts of 
Automatic Data Processing Machines; Electrical Machines and Apparatus n.s.p.i. 


DEAR MR. SCHRAUB: 

This is in reply to your letter of September 20, 1991, on behalf of MI-TU Instructional 
Services, Inc., requesting classification of ferrite substrates for thin film magnetic record- 
ing heads, under the Harmonized Tariff Schedule of the United States (HTSUS). 
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Facts: 

The ferrite substrates are imported both in disk form and rectangular shape. They are 
comprised of undoped nickel zinc ferrite. After importation, the disks and rectangles are 
further manufactured into “Thin Film Heads.” Thin Film Heads are small electromag- 
nets formed on a substrate using processes very much like those used in semiconductor 
processing. These substrates are machined (after importation) into sliders that fly at a 
height of 11 millionths of an inch above disk surface. 

Athin film head records data on the media track by magnetic impulses of zeros and ones. 
The head also reads the impulses by sensing changes in the magnetic flux of signals 
already written, and translates those signals back into data. 

Ferrites are ceramic materials which exhibit a high degree of magnetic sensitivity. Fer- 
rite material is manufactured by combining certain metallic oxides with a binding agent 
under high temperature and pressure. 

Because of their high electrical resistivity and magnetic permeability, magnetically soft 
ferrites are particularly well suited for the storage, transmission, or reception of magnetic 
energy. The resistivity of ferrite material also allows those materials to be used in the con- 
version of electric energy into magnetic energy and vice versa via induction. Because of 
these capabilities, ferrite material is commonly used in computer memories and electrical 
components. 


Issue: 
What is the classification of ferrite substrates for thin film magnetic recording heads, 
under the Harmonized Tariff Schedule of the United States (HTSUS)? 


Law and Analysis: 
The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part: 


* * * classification shall be determined according to the terms of the headings and any 
relative section or chapter notes * * * 


Similar merchandise has been addressed by Customs under the HTSUS in HQ 082097, 
dated March 14, 1989. In that case, the magnetic recording heads (which were also used to 
read and write data on computer disks), were found to be properly classifiable under sub- 
heading 8473.30.40, HTSUS, which provides for: “[p]arts and accessories (other than cov- 
ers, carrying cases and the like) suitable for use solely or principally with the machines of 
headings 8469 to 8472: [p]arts and accessories of the machines of heading 8471: [n]ot 
incorporating a cathode ray tube.” 

However, the Legal Notes to chapter 84, HTSUSA, state: 


1. This chapter does not cover: 
(b) Appliances or machinery (for example, pumps) or parts thereof, of ceramic 
material (chapter 69) 

In HQ 082097 it was determined that the ferrite magnetic head had lost the character of 
ceramic articles. However, the magnetic recording head in HQ 082097 also contained the 
“slider unit” which was comprised of titanium carbide. 

In HQ 089869, ferrite cores for magnetic recording heads which were assembled with 
the composite slider housing after importation, were found not to have lost the character of 
aceramic article, and were thereby excluded from classification in subheading 8473.30.40 
HTSUSA, by chapter 84 Legal Note 1(b). 

Thus, the ferrite substrates (not incorporating a composite slider housing) are also 
prima facie classifiable under the following subheadings: 


8543.80.90 Electrical machines and apparatus, having individual function, not speci- 
fied or included elsewhere in this chapter: Other machines and appara- 
tus: Other 


* * * * * * * 


6914.90.00 Other ceramic articles: Other 
A Manual of Customs Law, Ruth F. Sturm (1974), p. 249, states: 


A “not specifically provided for” clause in a use provision excludes therefrom articles 
enumerated elsewhere by descriptive or eo nomine designation, provided the compet- 
ing provision is more than an unlimited general description of the merchandise. It 
must specifically name and describe the goods. United States v. Lansen-Naeve Corp., 
44 CCPA 31, C.A.D. 632 (1957) and cases cited. 
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It is Customs position that subheading 6914.90.00, HTSUSA, which provides for 
“Other ceramic articles: Other,” is an unlimited general description of the merchandise 
that does not name and describe the goods specifically. Therefore, we find that subheading 
8543.80.90, HTSUSA, is more specific. 


Holding: 

The MI-TU Instructional Services, Inc., ferrite substrates for thin-film magnetic 
recording heads are classifiable under subheading 8543.80.90, HTSUSA, which provides 
for: “[e]lectrical machines and apparatus, having individual functions, not specified or 
included elsewhere in this chapter: [o]ther machines and apparatus: [o]ther.” The rate of 
duty is 3.9% ad valorem. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:M 955911 MBR 
Category: Classification 
Tariff No. 69124.90.00 
MR. JEROME SCHRAUB 
MI-TU INSTRUCTIONAL SERVICES, INC. 
PO. Box 346, Alden Manor Branch 
Floral Park, N.Y. 11003 


Re: Revocation of HQ 950417; Ferrite Substrate; Nickel Zinc Ferrite; Thin Magnetic 
Recording Heads; Parts of Automatic Data Processing Machines; Electrical machines 
and Apparatus n.s.p.f.; Ceramic; HQs 082097, 950623; ITT Thompson Industries, 
Inc. v. U.S.; The Deseret Co., v. U.S. 


DEAR SIR: 

This is in reference to HQ 950417, dated January 7, 1992, regarding the classification of 
ferrite substrates for thin film magnetic recording heads, under the Harmonized Tariff 
Schedule of the United States (HTSUS). We have reviewed this ruling and find that it is in 
error. 


Facts: 

The ferrite substrates are imported both in disk form and rectangular shape. They are 
comprised of undoped nickel zinc ferrite. They are not comprised of more than one mate- 
rial. After importation, the disks and rectangles are further manufactured into “Thin 
Film Heads.” This Film Heads are small electromagnets formed on a substrate using pro- 
cesses very much like those used in semiconductor processing, These substrates are 
machined (after importation) into sliders that fly at a height of 11 millionths of an inch 
above the disk surface. 

A thin film disk head records data on the media track by magnetic impulses of zeros and 
ones. The head also reads the impulses by sensing changes in the magnetic flux of signals 
already written, and translates those signals back into data. 

Ferrites are ceramic materials which exhibit a high degree of magnetic sensitivity. Fer- 
rite material is manufactured by combining certain metallic oxides with a binding agent 
under high temperature and pressure. 

Because of their high electrical resistivity and magnetic permeability, magnetically soft 
ferrites are particularly well suited for the storage, transmission, or reception of magnetic 
energy. The resistivity of ferrite material also allows those materials to be used in the con- 
version of electric energy into magnetic energy and vice versa via induction. Because of 
these capabilities, ferrite material is commonly used in computer memories and electrical 
components. 
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Issue: 
What is the classification of unfinished ferrite substrates for tin film magnetic recording 
heads, under the Harmonized Tariff Schedule of the United States (HTSUS)? 


Law and Analysis: 
The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part: 


* * * classification shall be determined according to the terms of the headings and any 
relative section or chapter notes * * * 


HQ 950417, dated January 7, 1992, held that the instant ferrite substrates were classifi- 
able under subheading 8543.80.90, HTSUS, which provides for: “[e]lectrical machines 
and apparatus, having individual functions, not specified or included elsewhere in this 
chapter: [o]ther machines and apparatus: [o]ther.” 

The term “apparatus” is intended to encompass a group of devices or a collection or set 
of materials, instruments or appliances to be used for a particular purpose or end. See ITT 
Thompson Industries, Inc. v. United States, 3 CIT 36, 44, 537 F Supp. 1272, 1277-78, aff'd 
703 F.2d 585 (Fed. Cir. 1982), and The Deseret Co., v. United States, 10 CIR 609, 611 (1986). 

In HQ 950417 it was our understanding that, like the ferrite cores in HQ 082097, dated 
March 14, 1989, the ferrite core consisted of a collection of materials. however, it has been 
brought to our attention that the instant ferrite cores are merely disk shaped or rectangu- 
lar shaped ferrites. They are not sputtered or coated with metals or glass, as the ferrite 
cores in HQ 950623, dated December 23, 1991. The imported ferrite shapes are cut into 
numerous small rectangles, and then further machined to exacting specification. Subse- 
quently, they are manufactured into “Thin Film Heads.” Thin Film Heads are small elec- 
tromagnets formed on a substrate using processes very much like those used in 
semiconductor processing. 

Therefore, because the instant ferrite cores do not consist of different materials, they 
are not classifiable as “machines” or “apparatus” in subheading 8543.80.90, HTSUS. 

In HQ 082097 it was determined that the ferrite magnetic head had lost the character of 
ceramic articles. However, the magnetic recording head in HQ 082097 also contained the 
“slider unit” which was comprised of titanium carbide. Similarly, the instant ferrite cores 
have not lost the character of a ceramic article, and are thereby excluded from classifica- 
tion in subheading 8473.30.40, HTSUS, by operation of chapter 84 Legal Note 1(b). 

Chapter 84, Legal Note 1(b) states: 

1. This chapter does not cover: 
(b) Appliances or machinery (for example, pumps) or parts thereof, of ceramic 
material (chapter 69) (Emphasis added). 

Consequently, the ferrite cores are classifiable in subheading 6914.90.00, HTSUS, 
which provides for: “[o]ther ceramic articles: [o]ther.” 


Holding: 

The MI-TU Instructional Services, Inc., ferrite substrates for thin-film magnetic 
recording heads, not comprising other materials, are classifiable under subheading 
6914.90.00, HTSUS, which provides for: “[o]ther ceramic articles: [o]ther.” The rate of 
duty is 8% ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 191 


DRAWBACK; APPLICATION FOR 
EXPORTER’S SUMMARY PROCEDURE; WITHDRAWAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; withdrawal. 


SUMMARY: This document withdraws the proposed amendment to the 
Customs Regulations, which would have permitted drawback claimants 
to file only one application for use of the exporter’s summary procedure, 
instead of filing separate applications for the use of the procedure for 
each Customs region or district in which they file drawback claims. Cus- 
toms has determined that any amendment of the exporter’s summary 
procedure, including any necessary provisions to ensure uniformity in 
approving or revoking the use of this procedure, would more appropri- 
ately be considered in concert with the broad-based review and revision 
of the drawback regulations necessitated by, and which will shortly be 
undertaken pursuant to, the Customs modernization portion of the 
North American Free Trade Agreement Implementation Act. 


EFFECTIVE DATE: The withdrawal is effective on June 17, 1994. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman, Office 
of Trade Operations, (202-927-0260). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Drawback is a refund or remission, in whole or in part, of a Customs 
duty, internal revenue tax, or fee. There are a number of different kinds 
of drawback authorized under law. In order to qualify for drawback, 
there must be an exportation or a destruction under Customs supervi- 
sion. The statute providing for specific types of drawback is 19 U.S.C. 
1313. The Customs Regulations implementing the statute are con- 
tained in 19 CFR part 191. 

The requirements for establishing the exportation of goods subject to 
drawback are set forth in subpart E of part 191. This subpart authorizes 
the use of several alternative procedures to establish exportation. One 
of these is the exporter’s summary procedure, which is provided for in 
§ 191.53. 

Under the exporter’s summary procedure, the claimant is allowed to 
establish exportation for drawback simply by summarizing his exports 
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in chronological order, along with certain associated data, using a for- 
mat acceptable to the appropriate regional commissioner or district 
director. 

A drawback claimant wishing to use the exporter’s summary proce- 
dure must first make application with each regional commissioner, or, if 
applicable, with each district director, in whose region or district draw- 
back will be sought. The regional commissioner or the district director, if 
applicable, would approve the request, if it is determined that the use of 
the procedure would contribute to administrative efficiency, and the 
claimant is not otherwise delinquent or remiss in transactions with Cus- 
toms. This can result in excessive paperwork. 

Accordingly, by a document published in the Federal Register on Sep- 
tember 10, 1992 (57 FR 41446), Customs proposed to amend paragraph 
(c) of § 191.53 so that drawback claimants would not have to file sepa- 
rate applications to use the exporter’s summary procedure in each 
region or district where they file drawback claims. Approval, denial, or 
revocation of a claimant’s use of the procedure in one region or district 
would govern the claimant’s eligibility in all regions and districts. 

While three commenters responded to the notice of proposed rule- 
making, all generally favoring adoption of the proposal, the concern was 
expressed that there was a lack of uniformity among the various regions 
and districts in processing applications to use the exporter’s summary 
procedure. This problem was not resolved or addressed by the regula- 
tion in question. 


WITHDRAWAL OF PROPOSAL 


In consideration of the foregoing, and, moreover, in view of the exten- 
sive drawback regulation changes necessitated by the Customs modern- 
ization portion of the North American Free Trade Agreement (NAFTA) 
Implementation Act (Pub. L. 103-182, § 632), Customs has now deter- 
mined that any amendment of the exporter’s summary procedure, 
including any necessary provisions to ensure uniformity in approving or 
revoking the use of this procedure, would more properly be considered 
in concert with the broad-based review and revision of the drawback 
regulations which will be shortly undertaken pursuant to the Customs 
modernization portion of the NAFTA Implementation Act. 


DRAFTING INFORMATION 

The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 

SAMUEL H. Banks, 
Acting Commissioner of Customs. 
Approved: June 4, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 17, 1994 (59 FR 31177)] 
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(Slip Op. 94-91) 
SHARP CorP AND SHARP ELECTRONICS Corp, PLAINTIFFS U. 
UNITED STATES, DEFENDANT 
Court No. 91-08-00632 
(Dated June 6, 1994) 


FINAL JUDGMENT ORDER 
MuscraAVvE, Judge: Upon consideration of the intent of plaintiffs Sharp 
Corporation and Sharp Electronics Corporation (collectively “Sharp”) 
not to file further Rule 56.2 motions in this action, as stated in a letter 
received by the Court from Sharp’s counsel dated June 2, 1994, the Par- 
tial Judgment of this Court dated May 5, 1994, all papers and proceed- 
ings herein, and upon due deliberation, it is hereby 


ORDERED that this action is dismissed. 


TN TT 


(Slip Op. 94-92) 


SAARSTAHL, AG, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
INLAND STEEL Bar Co., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-04—00219 


Saarstah] AG and Inland Steel Bar Company contest various aspects of Commerce’s 
determination in Certain Hot Rolled Lead and Bismuth Carbon Steel Products From 
Germany, 58 Fed. Reg. 6233 (Dep’t Comm. 1993) (final determination), as modified by 
Remand Determination: Certain Hot Rolled Lead and Bismuth Carbon Steel Products 
From Germany (Oct. 12, 1993). 

The Court holds (1) Commerce’s determination that Saarstahl was privatized is based 
on substantial evidence on the record and is otherwise in accordance with law; and 
(2) Commerce’s privatization methodology, to the extent it states previously bestowed 
subsidies are passed through to a successor company sold in an arm’s length transaction, 
is unlawful. Commerce’s request for remand is denied and Inland Steel’s motion is denied 
in all respects. Judgment is for plaintiff Saarstahl AG. 


(Dated June 7, 1994) 


Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell, Max F- Schutzman, 
David L. Simon, Phillip S. Gallas, Andrew B. Schroth and Jeffrey S. Grimson), for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (Jeffrey Telep), Marguerite E. 
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Trossevin, Attorney-Advisor, Office of Chief Counsel for Import Administration, for 
defendant. 

Wiley, Rein & Fielding (Charles Owen Verrill, Jr., Alan H. Price, Willis & Martyn, III, 
Peter S. Jordan, Beth A. Kurowski, Jacqueline A. Jones and Brian E. Rosen), for defen- 
dant-intervenor. 


OPINION 


CarMAN, Judge: Plaintiff and defendant-intervenor contest the U.S. 
Department of Commerce’s (Commerce) determination in Certain Hot 
Rolled Lead and Bismuth Carbon Steel Products From Germany, 
58 Fed. Reg. 6233 (Dep’t Comm. 1993) (final determination) (Final 
Determination), as modified by Remand Determination: Certain Hot 
Rolled Lead and Bismuth Carbon Steel Products From Germany (Dep’t 
Comm. 1993) (Remand Determination). The Court has jurisdiction over 
this matter pursuant to 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


Commerce’s period of investigation for Saarstah! AG is calendar year 
1991. Final Determination, 58 Fed. Reg. at 6233. The products covered 
by Commerce’s investigation are “hot-rolled bars and rods of nonalloy 
or other alloy steel, whether or not descaled, containing by weight 0.03 
percent or more of lead or 0.05 percent or more of bismuth, in coils or cut 
lengths, and in numerous shapes and sizes.” Id. 

Between 1978 and 1985, Saarstahl, which went through various 
mergers, restructurings and name changes, received a total of DM 3.948 
billion in subsidies from the Saarland state and German federal govern- 
ments. Id. at 6233-34. The Saarland and federal governments provided 
Saarstahl and its corporate predecessors with loan guarantees and 
“RZVs.” RZVs are loans provided by the German government, the face 
value of which must be repaid by the recipient. In Saarstahl’s case, the 
repayment of the RZVs was contingent upon the company’s return to 
profitability. Id. at 6234. When Saarstahl could not make principal pay- 
ments on the guaranteed loans, the two governments assumed the com- 
pany’s interest and principal payments. Jd. In exchange for this 
funding, Saarstahl continued to amass RZVs. 

In 1989, Dillinger Hiitte Saarstahl AG (DHS), a holding company, 
purchased Saarstahl after requiring (1) the Saarland and federal gov- 
ernments to assume certain debt and forgive outstanding RZVs; (2) pri- 
vate lenders to forgive debt amounting to DM 217.1 million; and 
(3) Saarstahl to reorganize its capital structure. Jd. at 6234-35. The 
Saarland government contributed the assets of Saarstahl and DM 145.1 
million in cash in exchange for 27.5% ownership of DHS. Id. at 6234. 
The majority owner of DHS, the French-owned Usinor Sacilor, contrib- 
uted its shares of Dillinger Huttenwerke and received 70% of DHS. A 
third participant, ARBED Luxembourg, purchased 2.5% of DHS for DM 
8.9 million. 

Pursuant to a petition filed by Inland Steel Corporation and Bethle- 
hem Steel Corporation, Commerce initiated an investigation on May 8, 
1992, and issued its preliminary determination on September 17, 1992. 
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Certain Hot Rolled Lead and Bismuth Carbon Steel Products From Bra- 
zil, France, Germany, and the United Kingdom, 57 Fed. Reg. 19,884 
(Dep’t Comm. 1992) (initiation notice); Certain Hot Rolled Lead and 
Bismuth Carbon Steel Products From Germany, 57 Fed. Reg. 42,971 
(Dep’t Comm. 1992) (prelim. determination). In its Final Determina- 
tion, published on January 27, 1993, Commerce determined “[b]ecause 
the debt forgiveness was part of the deal negotiated to effect the merger, 
we consider the forgiveness to benefit the newly-formed company, not 
the predecessor to DHS.” Final Determination, 58 Fed. Reg. at 6236-37. 
Additionally, Commerce determined the forgiveness of debt by the pri- 
vate banks “was countervailable because it was required by the govern- 
ments as part of a government-led debt reduction package for Saarstahl 
and because the two governments guaranteed the future liquidity of 
Saarstahl, thereby, implicitly assuring the private banks that the 
remaining portion of Saarstahl’s outstanding loans would be repaid.” 
Id. at 6235. Subsequent to the International Trade Commission’s affir- 
mative injury determination, Commerce issued a countervailing duty 
(CVD) order for the relevant products. Certain Hot Rolled Lead and Bis- 
muth Carbon Steel Products From Germany, 58 Fed. Reg. 15,325 (Dep’t 
Comm. 1993) (CVD order). 

Prior to briefing, Commerce requested and was granted a remand to 
reconsider its original determination. On remand, Commerce adopted 
its reasoning from Certain Steel Products from Germany, 58 Fed. Reg. 
37,315 (Dep’t Comm. 1993) (final determination). Commerce deter- 
mined the debt forgiveness amounted to a grant bestowed upon Saars- 
tahl in 1991, the benefit of which passed through to DHS after Saarstahl 
was privatized. Remand Determination at 6. Commerce also deter- 
mined part of the Saarstahl sales price represented repayment of the 
subsidy and adjusted the CVD margins accordingly. Jd. at 5-6. In the 
original final determination Commerce found CVD margins of 17.28%, 
and in the subsequent remand determination Commerce found CVD 
margins of 16.85%. Final Determination, 58 Fed. Reg. at 6237; Remand 
Determination at 8. 


CONTENTIONS OF THE PARTIES 
A. Saarstahl AG v. United States: 

Saarstahl argues Commerce erroneously found Saarstahl’s subsidies 
survived privatization. Saarstahl contends Commerce should have val- 
ued the forgiveness of the RZVs at zero or, in the alternative, allowed a 
greater portion of the purchase price to be considered repayment of past 
subsidies. Additionally, Saarstahl asserts Commerce mischaracterized 
the subsidies as the forgiveness of long-term, contingent-liability, inter- 
est-free loans. According to Saarstahl, they should be treated as grants 
or equity. With respect to the forgiveness of interest and principal by pri- 
vate banks, Saarstahl claims there is no record evidence supporting the 
conclusion this forgiveness is a countervailable subsidy. 

Commerce argues its determination that subsidies survive privatiza- 
tion, which is based on its new privatization policy, is supported by sub- 
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stantial evidence on the record and is in accordance with law. Because 
Saarstahl was obligated to repay the face value of the RZVs, Commerce 
contends this was the appropriate valuation of the subsidy received. 
Furthermore, Commerce maintains because the underlying. subsidy 
was a loan, the forgiveness was of an obligation arising from a debt 
instrument not a grant and was properly countervailed from the time of 
forgiveness. Based on the evidence of the governments’ significant role 
in the private banks’ debt forgiveness, Commerce claims it reasonably 
determined the forgiveness was an indirect benefit from the govern- 
ments and therefore countervailable. 

Inland maintains Commerce properly determined the subsidies 
travelled with Saarstahl to its new home and argues Saarstahl has 
failed to demonstrate Commerce’s reasoning is unlawful. Additionally, 
Inland contends Commerce properly valued the RZVs based on that 
which Saarstahl directly or indirectly received instead of face value. 
According to Inland, Saarstahl has no grounds to complain about the 
characterization of the RZVs because Saarstahl carried them on its 
books as liabilities until the governments forgave them in 1989. Finally, 
Inland agrees with Commerce’s finding the private banks’ forgiveness 
was countervailable due to the involvement of the Saarland and federal 
governments. 


B. Inland Steel Bar Co. v. United States: 


Inland argues Commerce improperly treated subsidies received only 
by Saarstahl as benefitting products produced by DHS’s other subsid- 
iary, Dillinger. Inland also contends Commerce failed to make a final 
determination regarding Saarstahl’s creditworthiness in 1989. Inland 
further maintains Commerce acted unlawfully in retroactively applying 
its new privatization methodology and Saarstahl thus has no basis for 
obtaining an offset to its subsidies. Moreover, according to Inland, 
because the Saarland government actually overpaid for its share of DHS 
by DM 62.5 million, there was no subsidy repayment. Finally, Inland 
asserts there was no privatization of Saarstahl because the Saarland 
government held veto power and because the three owners of DHS are 
themselves state-owned companies. 

Commerce claims it properly determined Dillinger benefitted from 
Saarstahl’s subsidies because the forgiveness of debt was not tied to the 
production of any specific product and was a general benefit to Saarstahl 
which travelled to DHS as a benefit to the entire company. Commerce 
argues it was lawful to apply its new privatization methodology to Saars- 
tahl and that it correctly applied the methodology. Despite Inland’s 
arguments to the contrary, Commerce maintains it properly concluded 
Saarstahl was privatized. With respect to Saarstahl’s creditworthiness 
in 1989, Commerce requests a remand to review this point to determine 
whether a risk premium is necessary. Commerce also requests a remand 
to review the price Usinor Sacilor paid for its share of DHS. 
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STANDARD OF REVIEW 


The appropriate standard for the Court’s review of a final determina- 
tion by Commerce is whether the agency’s determination is “unsup- 
ported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana S.A. v. 
United States, 10 CIT 399, 405, 636 F Supp. 961, 966 (1986), aff'd, 5 Fed. 
Cir. (T) 77, 810 F.2d 1137 (1987) (citations omitted). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omitted). While 
Commerce has discretion in choosing one methodology over another, 
“(t]he traditional deference courts pay to agency interpretations is not 
to be applied to alter the clearly expressed intent of Congress.” Board of 
Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 
368 (1986), cited in British Steel Corp. v. United States, 10 CIT 224, 235, 
632 F Supp. 59, 68 (1986); see also Ceramica Regiomontana, 10 CIT at 
405, 636 F Supp. at 966 (The agency must not “contravene or ignore the 
intent of the legislature or the guiding purpose of the statute.”) (cita- 
tions omitted). 


DISCUSSION 


A. Attribution of Subsides to DHS: 


There is no dispute that a subsidy within the meaning of 19 U.S.C. 
§ 1677(5) (1988) was bestowed upon Saarstahl. The threshold issue 
before the Court is whether Commerce properly determined subsidies 
previously bestowed upon Saarstahl could be attributed to DHS after 
DHS acquired Saarstahl in an arm’s length transaction from the Saar- 
land state and German federal governments. If such attribution is 
unlawful, then no countervailable event has occurred pursuant to 
19 U.S.C. § 1671(a) (1988). For purposes of addressing this issue, the 
Court will assume the forgiveness of debt by the governments and pri- 
vate banks constituted countervailable benefits and will refrain from 
addressing Saarstahl’s arguments to the contrary. For the reasons 
which follow, the Court holds Commerce erred as a matter of law in 
determining subsidies previously bestowed upon Saarstahl can be 
attributed to DHS. 

In 1993 Commerce developed and published a methodology for ana- 
lyzing the privatization of some or all of a government-owned company. 
General Issues Appendix, 58 Fed. Reg. 37,225, 37,259 (Dep’t Comm. 
1993). Commerce stated CVD law required it “to countervail an allo- 
cated share of the subsidies received by producers, regardless of their 
effect.” Id. at 37,260. According to Commerce, therefore, it is irrelevant 
“whether subsidies confer a demonstrable competitive benefit upon 
their recipients, in the year of receipt or any subsequent year.” Id. In 
rejecting arguments that privatization automatically extinguishes prior 
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subsidies, Commerce concluded such argument are contrary to CVD law 
because 


the countervailable subsidy (and the amount of the subsidy to be 
allocated over time) is fixed at the time the government provides 
the subsidy. The privatization of a government-owned company, per 
se, does not and cannot eliminate this countervailability * * *. [T]he 
statute does not permit the amount of the subsidy, including the 
allocated subsidy stream, to be reevaluated based upon subsequent 
events in the marketplace. 


Id. at 37,263. 

Based on Commerce’s methodology, privatization does not extinguish 
subsidies, but “[i]nstead, some portion of prior subsidies received by the 
seller ‘travel[s] (with the productive unit) to is new home.’”! Id. at 
37,268. Despite maintaining CVD law does not permit it to determine 
how subsequent events affect the subsidy stream, Commerce stated it 
“will analyze the spin-off and acquisition of productive units to assess 
what portion of the sale price of the productive unit repays prior subsi- 
dies given to the seller of the productive unit.” Jd. at 37,269. 

The thrust of Commerce’s argument is that Saarstahl’s subsidies 
travelled with it to its new home at DHS. According to Commerce, the 
benefit passes through to subsequent purchasers in the absence of any 
evidence showing the subsidy went anywhere else.” Transcript (Tr.) at 
27. Commerce concluded “DHS as a whole benefitted when it received 
the subsidized Saarstahl * * *. Since DHS paid for Saarstahl, it is DHS 
that received the subsidies that were not repaid.” Remand Determina- 
tion at 9. Based on its privatization methodology, Commerce stated sub- 
sidies will only be extinguished “to the extent that a portion of the 
purchase price for a privatized company can reasonably be attributed to 
prior subsidies.” Remand Determination at 10 (citing General Issues 
Appendix, 58 Fed. Reg. at 37,262-63). Because it maintains it is not 
required to look at subsequent events once it determines a subsidy has 
been bestowed, Commerce argues it reasonably determined subsidies 
given to Saarstahl traveled with it to its new home, DHS, where they 
provided a countervailable benefit to DHS. 

Before a CVD can be imposed, Commerce and the International Trade 
Commission (ITC) must make certain findings. Once Commerce deter- 
mines that 

(A) a country under the Agreement, or 
(B) a person who is a citizen or national of such a coun- 
try, or a corporation, association, or other organization 
organized in such a country, 
is providing, directly or indirectly, a subsidy with respect to the 
manufacture, production, or exportation of a class or kind of 
merchandise imported, or sold (or likely to be sold) for importa- 


1 Commerce established a minimum threshold for allocating subsidies because it determined it would be administra- 
tively infeasible to allocate subsidies to each individual asset. “In order to be considered a productive unit, the spun-off 
operation must be capable of (1) generating sales and (2) operating independently.” Id. at 37,268. 
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tion, into the United States, and [the ITC makes an affirmative 
injury determination], 
then there shall be imposed upon such merchandise a countervail- 
ing duty, in addition to any other duty imposed, equal to the amount 
of the net subsidy. 


19 U.S.C. § 1671(a). In determining whether a given item is a subsidy, 
Commerce is guided by 19 U.S.C. § 1677(5)(A). Absent a finding that a 
subsidy within the meaning of § 1677(5)(A) is being provided, directly or 
indirectly, no CVD can be assessed pursuant to § 1671(a). Because the 
parties agree no subsidy was provided directly to DHS, the remaining 
question is whether DHS indirectly received the benefits of Saarstahl’s 
previously bestowed subsidies. 

Saarstahl was privatized in an arm’s length transaction which 
involved a change of majority ownership and control to an unaffiliated 
corporation. See Tr. at 19 (In response to the Court’s question “was this 
an arm’s length transaction,” the government responded, “Yes, it 
was.”); Final Determination, 58 Fed. Reg. 6235, 6236. Commerce deter- 
mined the Saarland government’s 


capital contribution of DM 145.1 million * * * to be consistent with 
commercial considerations. At the same time that the Saarland 
government was investing these funds, two private investors were 
also investing in DHS. Using these private investors as a bench- 
mark, we find that the Government of Saarland made its invest- 
ment on the same terms. 


Final Determination, 58 Fed. Reg. at 6235 (emphasis added). Commerce 
reiterated its finding of an arm’s length transaction: 


We believe that the equity infusion made by the Government of 
Saarland into DHS was on terms consistent with commercial con- 
siderations. Because there were other investors besides the Gov- 
ernment of Saarland, the terms of the other investors, rather than 
the financial performance of the recipient company, determine 
whether the government investment was made on terms consistent 
with commercial considerations. Moreover, the fact that there were 
private parties willing to invest in DHS supports the conclusion 
that the company is equityworthy. Therefore, because * * * ARBED 
and Usinor Sacilor, made equity infusions at the same time and on 
the same terms as the Government of Saarland, we determine that 
the equity infusion made by the Government of Saarland into DHS 
was made on terms consistent with commercial considerations. 


Id. at 6236 (emphasis added).? 

An arm’s length transaction is “a transaction negotiated by unrelated 
parties, each acting in his or her own self interest” and is “the basis for a 
fair market value determination.” BLack’s Law Dictionary 109 (6th ed. 
1990). Fair market value, in turn, is defined as “[t]he amount at which 
property would change hands between a willing buyer and a willing 


2In addition to Commerce’s finding the sale of Saarstahl to be on an arm’s length transaction, an independent 
accounting firm (KPMG) also ‘determined the Saarland government paid a fair price for its investment in DHS. See id. 
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seller, neither being under any compulsion to buy or sell and both having 
reasonable knowledge of the relevant facts.” Id. at 597. Where a deter- 
mination is made a given transaction is at arm’s length, one must con- 
clude that the buyer and seller have negotiated in their respective 
self-interests, the buyer has taken into consideration all relevant facts, 
and the buyer has paid an amount which represents the market value of 
all it is to receive. Because the countervailable benefit does not survive 
the arm’s length transaction, there is no benefit conferred to the pur- 
chaser and, therefore, no countervailable subsidy within the meaning of 
19 U.S.C. § 1677(5). The purchaser, thus, will not realize any competi- 
tive countervailable benefit and any countervailable duty assigned it 
amounts to a penalty. See, e.g., Zenith Radio Corp. v. United States, 
437 U.S. 448, 455-56 (1978) (The statutory “purpose is relatively clear 
from the face of the statute and is confirmed by the congressional 
debates: The countervailing duty was intended to offset the unfair com- 
petitive advantage that foreign producers would otherwise enjoy from 
export subsidies paid by their governments.”) (citation omitted). 

Commerce categorically disclaims responsibility for analyzing the 
impact of subsequent events on the subsidy stream. See General Issues 
Appendix, 58 Fed. Reg. at 37,260. While the Court agrees with Com- 
merce that the CVD law “embodies the irrebuttable presumption that 
subsidies confer a countervailable benefit upon goods produced by their 
recipients,” such a presumption ceases to exist where the new owner has 
paid fair market value for the productive unit and is therefore not a 
“recipient.” See id. The Court is not requiring Commerce to determine 
the actual use to which recipients put the subsidies or the subsidies’ 
effect on the company’s subsequent performance. Nor is the Court 
demanding Commerce “undertake a remeasurement of the effect of pre- 
viously bestowed subsidies” when a productive unit is sold. See Govern- 
ment’s Response Brief at 43. What the Court is requiring is that 
Commerce pay heed to the legislative intent of the CVD laws. 

Furthermore, in calculating the ad valorem effect of non-recurring 
subsidy grants or loans, reasonable methods of allocating the value 
of such subsidies over the production or exportation of products 
benefitting from them will be used. Such methods should include 
relating the benefit of the commercial advantage to the recipient, 
or relating the value of a subsidy for acquiring assets to their 
anticipated useful life, based on generally accepted accounting 
principles. 
H.R. Rep. No. 317, 96th Cong., 1st Sess. 75 (1979) (emphasis added); see 
also S. Rep. No. 249, 96th Cong., 1st Sess. 85-86 (1979) (Methods for 
allocating the value of non-recurring subsidy grants or loans must be 
“based on the commercial and competitive benefit to the recipient as a 
result of the subsidy.”) (emphasis added). 

A simple example will illustrate the faulty reasoning behind Com- 
merce’s travelling subsidy theory. A government gives X a productive 
unit, a printing press operation, and X subsequently sells that printing 
press operation to Y in an arm’s length transaction. Instead of owning 
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the printing press operation, X will now have the cash value of that 
operation. According to Commerce, at least a portion, if not all, of the 
original subsidy will travel with the printing press operation to Y. When 
both X and Y export their goods to the U.S., Y will have to pay a counter- 
vailable duty while X will have to pay either no countervailable duty ora 
reduced duty (depending on what portion of the subsidy Commerce 
determines travelled with the productive unit). X will have essentially 
evaded the CVD laws and be in a position to export to the U.S. on an 
uneven playing field. 

Where a productive unit which previously received subsidies is sold in 
an arm’s length transaction, the subsidy is not extinguished, it remains 
with the seller. If in this arm’s length transaction the company is com- 
pletely sold, the subsidy remains with the shareholders upon dissolution 
of the corporation. Where the sole shareholder is the government and 
the company is completely sold in an arm’s length transaction, the sub- 
sidy reverts to the state. To the extent the government is not fully reim- 
bursed for its previous subsidy payments, the subsidy is extinguished. 
Once Commerce determines a transaction is an arm’s length transac- 
tion, who the seller is is irrelevant. The sale of a productive unit by a gov- 
ernment should be treated no differently than one sold by private 
parties as long as Commerce has determined the sale was an arm’s 
length market transaction. The purpose of the CVD laws is not to cap- 
ture somehow a subsidy once it is bestowed. The purpose is to assess 
countervailing duties against those goods entering the U.S. on an 
uneven playing field. See e.g., British Steel Corp. v. United States, 9 CIT 
85, 95, 605 F. Supp. 286, 294 (1985) (citing Nicholas & Co. v. United 
States, 249 U.S. 34 (1919); Downs v. United States, 187 U.S. 496 (1903)) 
(“Significantly, the CVD law concerns itself not with the government’s 
purpose or intent in a particular program, but whether the government’s 
funds give the country’s exports an unfair competitive advantage. ”) 
(emphasis added). 

If Commerce were allowed to pursue its theory, the impact on com- 
mercial activity would be immeasurable. A finding of an “arm’s-length 
transaction” would lose all meaning because there would continue to be 
a stigma attached to the purchased productive unit or business. Accord- 
ing to Commerce’s theory, it would not matter how many times the busi- 
ness is sold in an arm’s length transaction—as long as the amortization 
clock is still ticking the subsidy will continue to travel. Such a theory 
imposes a heavy burden on commercial transactions as it effectively 
requires buyers to value the potential liability of purchasing productive 
units which previously received a subsidy. A purchaser could no longer 
value a business based on market considerations; he would have to 
investigate whether there had been previous subsidies that were being, 
or possibly might be, countervailed in the future. The burden would be 
especially onerous where a productive unit which had received subsidies 
and never exported to the U.S. under prior ownership begins such 
exportation. It is quite possible that a subsidized corporation could, in 
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an arm’s length transaction, sell off the entire portion of its business 
which exports products to the U.S. If that corporation no longer exports 
to the U.S., the amount of its past and present subsidies are of no conse- 
quence to Commerce. The subsidies are only relevant if that corporation 
continues to export or at some future date resumes exporting to the U.S. 
Commerce did not find in either the Final Determination or Remand 
Determination that a discount was granted in the purchase price due to 
previously bestowed subsidies. In fact, it would have been unusual for 
the parties to have contemplated such a discount given the merger took 
place in 1986 and Commerce did not develop its new methodology until 
1993. By determining the sale of Saarstahl was at arm’s length, Com- 
merce has necessarily determined DHS did not receive a competitive 
benefit, but instead paid the fair market value for the productive unit it 
purchased. In the instant case, Commerce has thus failed to “relate the 
benefit of the commercial advantage to the recipient,” and has ignored 
the legislative intent as a result. See Ceramica Regiomontana, 10 CIT at 
405, 636 F Supp. at 966. Commerce has developed its privatization 
methodology in the absence of any direction by Congress® and in direct 
contravention of the guiding purpose of the CVD laws. Accordingly, the 
Court holds Commerce has erred as a matter of law and the Final Deter- 
mination as modified by the Remand Determination is vacated to the 
extent Commerce determined previously bestowed subsidies are passed 
through to a successor company in an arm’s length transaction. 


B. Privatization of Saarstahl: 


The final argument the Court will address is Inland’s contention that 
the sale of Saarstahl to DHS was not a privatization, but rather various 
government entities merely combining their assets. According to 
Inland, no privatization arose because the Saarland government main- 
tained blocking power over the activities and operations of Saarstahl 
through its 27.5% stock ownership and the other stock owners are them- 
selves state-owned companies. Additionally, Inland argues Germany, 
France (owner of Usinor-Sacilor), and Luxembourg (owner of ARBED) 
should be treated as one country for CVD law purposes because they are 
part of the same customs union. If the three owners of DHS are viewed 
as a single country, then Inland claims Commerce unreasonably con- 
cluded Saarstahl was privatized. 

Inland’s position is unpersuasive. The veto power apparently arises 
automatically under German law where a shareholder owns more than 
25% of the outstanding shares and may only be exercised over amend- 
ments to the certificate of incorporation and resolutions concerning the 
capital structure of the company. The fact the Saarland government has 
certain veto power through its 27.5% interest in DHS, therefore, does 
not render Commerce’s conclusion Saarstahl was privatized unreason- 
able or unlawful. See, e.g., Soncolo v. Federal Maritime Comm’n, 


3. Commerce in fact concedes Congress has provided it with no guidance in assessing privatization issues. See General 
Issues Appendix, 58 Fed. Reg. at 37,263 (“There is no guidance in the statute, legislative history, or case law as to what 
proportion of the purchase price of a privatized company should be attributed to prior subsidies.”) 
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383 U.S. 607, 620 (1966) (“[T]he possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence.”) (cita- 
tions omitted). 

Resolution of Inland’s second argument, that the foregoing countries 
should be treated as a single country for CVD law purposes, depends 
upon the application of 19 U.S.C. 1677(3) (1988). Section 1677(3) pro- 
vides as follows: 


The term “country” means a foreign country, a political subdivi- 
sion, dependent territory, or possession of a foreign country, and, 
except for the purposes of antidumping proceedings, may include 
an association of 2 or more foreign countries, political subdivisions, 
dependent territories, or possessions of countries into a customs 
union outside the United States. 


(emphasis added). The Court must assess whether Commerce’s inter- 
pretation of this statute as applied to the instant case is unreasonable. 
See U.H.FC. Co. v. United States, 9 Fed. Cir. (T) 1, 10, 916 F.2d 689, 698 
(1990) (“It is well settled that an agency’s interpretation of the statute it 
has been entrusted by Congress to administer is to be upheld unless it is 
unreasonable.”) (citations omitted). From the use of permissive lan- 
guage in section 1677, it is clear this section does not mandate Com- 
merce to consider countries within a customs union as one country for 
CVD purposes. Furthermore, in the instant case, the European Union 
did not provide any subsidies and both Usinor-Sacilor and ARBED acted 
as private parties. Accordingly, the Court holds Commerce reasonably 
interpreted the CVD laws and considered ARBED and Usinor-Sacilor 
private parties in concluding Saarstahl was privatized. 

Commerce has requested the Court remand this matter to review 
the agency’s allocation of Saarstahl’s purchase price to repayment of 
prior subsidies and to assess Saarstahl’s creditworthiness in 1989. 
Because each of these recalculations pertains to the privatization meth- 
odology which the Court holds to be unlawful as applied to companies 
privatized in arm’s-length transactions, the Court declines to remand. 
Moreover, as the Court holds Commerce unlawfully concluded Saars- 
tahl’s subsidies travelled to DHS, the Court need not address the parties 
other arguments. 


CONCLUSION 


Having considered all of the parties’ arguments in this consolidated 
action, the Court holds (1) Commerce’s determination that Saarstahl 
was privatized is based on substantial evidence on the record and is 
otherwise in accordance with law, and (2) Commerce’s privatization 
methodology, to the extent it states previously bestowed subsidies 
are passed through to a successor company sold in an arm’s length 
transaction, is unlawful. Commerce’s request for remand is denied and 
Inland Steel’s motion is denied in all respects. Judgment is for plaintiff 
Saarstahl AG. 
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OPINION 


CaRMAN, Judge: Plaintiff and defendant-intervenor contest the U.S. 
Department of Commerce’s (Commerce) determination in Certain Hot 
Rolled Lead and Bismuth Carbon Steel Products From the United King- 
dom, 58 Fed. Reg. 6237 (Dep’t Comm. 1993) (final determination) 
(Final Determination), as modified by Remand Determination: Certain 
Hot Rolled Lead and Bismuth Carbon Steel Products From The United 
Kingdom (1993) (Remand Determination). The Court has jurisdiction 
over this matter pursuant to 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


Commerce’s period of investigation for United Engineering Steels, 
Ltd. (UES) is calendar year 1991. Final Determination, 58 Fed. Reg. at 
6238. The products covered by Commerce’s investigation are “hot- 
rolled bars and rods of non-alloy or other alloy steel, whether or not des- 
caled, containing by weight 0.03 percent or more of lead or 0.05 percent 
or more of bismuth, in coils or cut lengths, and in numerous shapes and 
sizes.” Id. 

The government of the United Kingdom (U.K.) provided subsidies to 
the state-owned British Steel Corporation (BSC) from 1978 until 1986. 
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In 1986, BSC and Guest, Keen & Nettlefolds (GKN), a privately-owned 
company, formed a joint venture company, United Engineering Steel 
Corporation (UES). Jd. In return for shares in UES, BSC and GKN each 
contributed productive units—BSC’s Special Steels Business and 
GKN’s Brymbo Steel Works, accounts receivable, cash and inventories 
to the joint venture. Id. At the time UES was formed, BSC was wholly 
owned by the U.K. In 1988, however, BSC was privatized and is now 
known as British Steel ple. Id. 

Pursuant to a petition filed by Inland Steel Corporation and Bethle- 
hem Steel Corporation, Commerce initiated an investigation on May 
8,1992, and issued its preliminary determination on September 17, 
1992. Certain Hot Rolled Lead and Bismuth Carbon Steel Products 
From Brazil, France, Germany, and the United Kingdom, 57 Fed. Reg. 
19,884 (Dep’t Comm. 1992) (initiation notice); Certain Hot Rolled Lead 
and Bismuth Carbon Steel Products From the United Kingdom, 57 Fed. 
Reg. 42,974 (Dep’t Comm. 1992) (prelim. determination). In its Final 
Determination, published on January 27, 1993, Commerce determined 
“a company’s sale of a ‘business’ or ‘productive unit’ does not alter the 
effect of previously bestowed subsidies.” 58 Fed. Reg. at 6240. Com- 
merce concluded, therefore, “a portion of the pre—1986 subsidies pro- 
vided to BSC passed through to the Special Steels Business at its new 
‘home,’ UES.” Jd. Commerce reached this conclusion despite its finding 
that UES is “an independent joint venture company, managed as a sepa- 
rate corporate entity from its parent companies * * *. and GKN,” and 
was “created after several years of difficult, arm’s length negotiations 
between BSC and GKN.” Jd. 

Although BSC and GKN each hold a 50% interest in UES, Commerce 
found nothing in the minutes of UES’ board meetings indicating BSC 
dominated the board meetings. Jd. Commerce further noted BSC had 
fewer representatives on UES’ board and committee than did GKN and 
that in 1988 BSC did not exercise its right to appoint the chairman of the 
board. Id. Based on this information and the fact UES paid BSC market 
prices for raw materials, Commerce concluded “UES is a separate corpo- 
rate entity and not controlled by BSC.” Jd. With respect to subsidies 
received by BSC after the formation of UES, Commerce stated unequiv- 
ocally “any benefits received by BSC after formation of the joint venture 
do not pass through to UES.” Jd. at 6241. Subsequent to the Interna- 
tional Trade Commission’s affirmative injury determination, Com- 
merce issued a countervailing duty (CVD) order for the relevant 
products. Certain Hot Rolled Lead and Bismuth Carbon Steel Products 
From the United Kingdom, 58 Fed. Reg. 15,327 (Dep’t Comm. 1993) 
(CVD order). 

Prior to briefing, Commerce requested and was granted a remand to 
reconsider its original determination. On remand, Commerce adopted 
its reasoning from Certain Steel Products from the United Kingdom, 
58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final. determination) (Certain 
Steel). Commerce “reanalyzed the spin-off of BSC’s Special Steels Busi- 
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ness and applied the methodology articulated in the Restructuring sec- 
tion of the General Issues Appendix[, 58 Fed. Reg. 37,225, 37,259 (Dep’t 
Comm. 1993)].” Remand Determination at 2. Based on Certain Steel and 
the General Issues Appendix, Commerce concluded “the purchase price 
for all or part of a government-owned company can, at least in part, 
constitute repayment of prior subsidies.” Remand Determination at 
1-2. In the original final determination Commerce found CVD margins 
of 12.69%, and in the subsequent remand determination Commerce 
found CVD margins of 4.59%. Final Determination, 58 Fed. Reg. at 
6246; Remand Determination at 4. 

Subsequent to remand, UES sought an order requiring Commerce to 
correct the cash deposit rates and refund excess cash deposits. The 
Court denied UES’ motion holding that “[a]lthough Commerce has 
determined on remand the cash deposit rate on UES’ merchandise 
should be 4.59%, the correct deposit rate is still at issue in the underly- 
ing action.” Inland Steel Bar Co. v. United States, 18CIT__,_ sy 84 
F Supp. 1477, 1479 (1994). The Court further stated because it had “not 
issued its final judgment in this case with respect to the cash deposit 
rate, it would be contrary to law for this Court to grant UES motion.” Jd. 
at ___—«, 843 F. Supp. at 1479. 


CONTENTIONS OF THE PARTIES 


UES argues Commerce unlawfully determined subsidies received by 
BSC should be attributed in part to UES. According to UES, Commerce 
failed to provide a rational basis for its decision to impose countervailing 
duties on UES’ production. The Amicus curiae, the U.K., supports UES’ 
position. The U.K. argues Commerce’s travelling subsidy methodology 
is contrary to U.S. CVD law, GATT and the Subsidies Code. If the Court 
holds Commerce properly attributed subsidies to UES, then UES con- 
tends Commerce properly allocated the subsidies based on relative 
assets but erred in amortizing those subsidies over a period of fifteen 
years. 

Commerce contends it properly determined subsidies received by 
BSC travelled with the Specialty Steels Business to UES. With respect to 
the amortization period, Commerce claims it properly relied on the 
average useful life of assets in the steel industry, a figure which is based 
on the class life depreciation tables in the U.S. tax code. Moreover, Com- 
merce maintains it properly allocated the subsidies based on relative 
assets. According to Commerce, nothing in the CVD law directs it how to 
allocate subsidies when a subsidized, state-owned company privatizes 
one of its productive units. Commerce argues, therefore, its use of rela- 
tive assets for this allocation was a reasonable exercise of its authority. 

Inland supports Commerce’s determination imposing countervailing 
duties on UES’ production for subsidies received by BSC. Inland also 
agrees with Commerce’s use of the fifteen-year amortization period and 
maintains it is a reasonable and rationale method. Contrary to Com- 
merce’s determination, however, Inland argues Commerce should not 
have reallocated subsidies back to BSC from UES on remand. Addition- 
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ally, Inland disagrees with Commerce’s allocation of subsidies based on 
relative assets rather than relative sales. 


STANDARD OF REVIEW 


The appropriate standard for the Court’s review of a final determina- 
tion by Commerce is whether the agency’s determination is “unsup- 
ported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. 
Cir. (T) 77, 810 F2d 1137 (1987) (citations omitted). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omitted). While 
Commerce has discretion in choosing one methodology over another, 
however, “(t]he traditional deference courts pay to agency interpreta- 
tions is not to be applied to alter the clearly expressed intent of Con- 
gress.” Board of Governors of The Fed. Reserve Sys. v. Dimension Fin. 
Corp., 474 U.S. 361, 368 (1986), cited in British Steel Corp. v. United 
States, 10 CIT 224, 235, 632 F Supp. 59, 68 (1986); see also Ceramica 
Regiomontana, 10 CIT at 405, 636 F. Supp. at 966 (The agency must not 
“contravene or ignore the intent of the legislature or the guiding pur- 
pose of the statute.”) (citations omitted). 


DISCUSSION 


A. Sale of the Special Steels Business: 

Contrary to Commerce’s findings, Inland maintains the transfer of 
the Special Steels Business was not a transaction between unrelated 
parties, was not an arm’s-length transaction, and was not done on the 
basis of market value. Commerce refutes Inland’s claim that the sale of 
the Special Steels Business was simply “corporate restructuring” by 
pointing to the substantial evidence on the record supporting its deter- 
mination. UES supports Commerce’s position, arguing Commerce’s 
determination pertaining to this issue is based on substantial evidence 
on the record and is otherwise in accordance with law. 

The Court finds Inland’s argument to be without merit. Commerce 
reviewed the minutes of UES’ board meetings and records of exchanges 
of materials between UES and BSC. Final Determinations, 58 Fed. Reg. 
at 6240. This review indicated BSC did not dominate board meetings, 
had fewer representatives on UES’ board than GKN, and used market 
prices for commercial transactions between it and UES. Id. Addition- 
ally, Commerce found “UES was created after several years of difficult, 
arm’s length negotiations between BSC and GKN,” and “found nothing 
during verification which indicate[d] that the negotiations for UES 
were not held at arm’s length.” Jd. These facts compel the Court to hold 
Commerce’s determination that the sale of the Special Steels Business 
was an arm’s length transaction by unrelated parties at market rates 
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was based on substantial evidence on the record and is otherwise in 
accordance with law. 


B. Attribution of Subsidies to UES: 

The Court now turns to the second issue, whether Commerce prop- 
erly determined subsidies previously bestowed upon BSC could be 
attributed to UES after UES was created in an arm’s length transaction. 
Although there is no dispute that the U.K. bestowed subsidies within the 
meaning of 19 U.S.C. § 1677(5) (1988) upon BSC, the U.K. did not pro- 
vide any such subsidies directly to UES. Thus, ifthe attribution of BSC’s 
subsidies to UES is unlawful, then no countervailable event has 
occurred within the meaning of 19 U.S.C. § 1671(a) (1988). Based on the 
reasons which will be discussed below, the Court holds Commerce erred 
as a matter of law in determining subsidies previously bestowed upon 
BSC can be attributed to UES. 

In 1993, Commerce developed and published a methodology for ana- 
lyzing the privatization of some or all of a government-owned company. 
General Issues Appendix, 58 Fed. Reg. at 37,259. Commerce decided to 
use this methodology to analyze the spin-off and acquisition of produc- 
tive units such as the Special Steels Business in order to be consistent 
with its position pertaining to privatization. Jd. at 37,269. Commerce 
stated CVD law required it “to countervail an allocated share of the sub- 
sidies received by producers, regardless of their effect.” Id. at 37,260. 
According to Commerce, therefore, it is irrelevant “whether subsidies 
confer a demonstrable competitive benefit upon their recipients, in the 
year of receipt or any subsequent year.” Jd. In rejecting arguments that 
privatization automatically extinguishes prior subsidies, Commerce 
concluded such arguments are contrary to CVD law because 


the countervailable subsidy (and the amount of the subsidy to be 
allocated over time) is fixed at the time the government provides 
the subsidy. The privatization of a government-owned company, per 
se, does not and cannot eliminate this countervailability * * *. [T]he 
statute does not permit the amount of the subsidy, including the 
allocated subsidy stream, to be reevaluated based upon subsequent 
events in the marketplace. 


Id. at 37,263. 

Based on Commerce’s methodology, privatization does not extinguish 
subsidies, but “[i]nstead, some portion of prior subsidies received by the 
seller ‘travel[s] (with the productive unit) to is new home.’”! Jd. at 
37,268. Despite maintaining CVD law does not permit it to determine 
how subsequent events affect the subsidy stream, Commerce stated it 
“will analyze the spin-off and acquisition of productive units to assess 
what portion of the sale price of the productive unit repays prior subsi- 
dies given to the seller of the productive unit.” Jd. at 37,269. 


1 Commerce established a minimum threshold for allocating subsidies because it determined it would be administra- 
tively infeasible to allocate subsidies to each individual asset. “In order to be considered a productive unit, the spun-off 
operation must be capable of (1) generating sales and (2) operating independently.” Id. at 37,268. 





U.S. COURT OF INTERNATIONAL TRADE 55 


UES complains it never received any subsidies from the U.K. and 
Commerce has failed to show why subsidies previously received by BSC 
should be attributed to UES. UES argues because the ITA found it to be 
an independent joint venture, subsidies given to BSC may not be attrib- 
uted to UES. According to UES, Commerce merely concluded, without 
any supporting rationale, that subsidies travel with productive assets. 
UES contends that when a subsidy recipient such as BSC sells its pro- 
ductive facilities to an independent company such as UES, the benefits 
of operating with subsidized capital remain with the seller. UES claims 
Commerce’s argument, that the CVD laws will be circumvented when a 
“bubble” of subsidies ends up in an empty corporate shell, amounts toa 
penal, rather than remedial, view of the CVD laws. UES points out that 
if an entity sells its productive units and no longer exports to the United 
States, then it is of no concern to Commerce that this entity continues to 
benefit from the subsidies. Moreover, UES maintains there is no evi- 
dence that BSC or UES tried to circumvent CVD law by shifting produc- 
tive units from one entity to another. 

Commerce argues because the CVD statute requires it to identify and 
measure subsidies when a company receives them, it does not take into 
consideration subsequent events like privatization. Commerce main- 
tains CVD law does not mandate that it determine the competitive bene- 
fit, if any, resulting from receipt of a subsidy and need not calculate, 
therefore, the remaining competitive benefit, if any, UES received. 
Additionally, Commerce indicates its concern that recipients of subsi- 
dies could circumvent CVD law by simply selling off productive units. 

Inland contends Commerce properly found the subsidies allocable to 
a productive unit travel with the unit to its new home. Inland agrees 
with Commerce that where an entire operating business is transferred 
to a buyer and the production of the benefitted merchandise continues 
without interruption, the buyer must pay a CVD. According to Inland, 
the Special Steels Business continued to benefit from the subsidies after 
the transfer from BSC to UES. Moreover, Inland claims nothing in the 
CVD statute allows reduction or termination of the countervailability of 
a subsidy merely because corporate ownership changes. 

Before a CVD can be imposed, Commerce and the International Trade 
Commission (ITC) must make certain findings. Once Commerce deter- 
mines that 

(A) a country under the Agreement, or 

(B) a person who is a citizen or national of such a coun- 
try, or a corporation, association, or other organization 
organized in such a country, 


is providing, directly or indirectly, a subsidy with respect to the 
manufacture, production, or exportation of a class or kind of 
merchandise imported, or sold (or likely to be sold) for importa- 
tion, into the United States, and [the ITC makes an affirmative 
injury determination], 
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then there shall be imposed upon such merchandise a countervail- 
ing duty, in addition to any other duty imposed, equal to the amount 
of the net subsidy. 


19 U.S.C. § 1671(a). In determining whether a given item is a subsidy, 
Commerce is guided by 19 U.S.C. § 1677(5)(A). Absent a finding that a 
subsidy within the meaning of § 1677(5)(A) is being provided, directly or 
indirectly, no countervailing duty can be assessed pursuant to § 1671(a). 
Because no subsidy was provided directly to UES, the remaining ques- 
tion is whether UES indirectly received the benefit of BSC’s previously 
bestowed subsidies. 

This Court concludes UES did not indirectly receive the benefit of 
BSC’s earlier subsidies. Where Commerce determines a given transac- 
tion is at arm’s length, “one must conclude that the buyer and seller 
have negotiated in their respective self-interests, the buyer has taken 
into consideration all relevant facts, and the buyer has paid an amount 
which represents the market value of all it is to receive.” Saarstahl, AG 
v. United States, 18CIT__,__, Slip Op. 94-92 at 12 (June 6, 1994). 
In the instant action, Commerce determined “UES was created after 
several years of difficult, arm’s length negotiations between BSC and 
GKN.” Final Determination, 58 Fed. Reg. at 6240 (emphasis added). In 
fact, Commerce “found nothing during verification which indicates that 
the negotiations for UES were not held at arm’s length.” Jd. (emphasis 
added). After reviewing the “many elements of the negotiations,” Com- 
merce concluded that “the package viewed in its entirety represented an 
arm’s length transaction in which BSC acted consistently with commer- 
cial considerations.” Jd. at 6244 (emphasis added). 

Furthermore, Commerce did not find in either the Final Determina- 
tion or Remand Determination that a discount was granted in the pur- 
chase price due to previously bestowed subsidies. The fact no such 
discount was involved is evidenced by Commerce’s finding “that BSC 
and GKN paid the same amount per share for UES and, as a result, 
BSC’s investment in UES was on terms consistent with commercial con- 
sideration.” Id. at 6243 (emphasis added). Indeed, it would have been 
unusual for the parties to have considered making such a discount given 
the fact Congress has never indicated its desire to impose CVDs on pro- 
ducers that purchase their facilities at fair market value. With no coun- 
tervailable benefit surviving the arm’s length transaction between BSC 
and UES, there is no benefit conferred to UES and, therefore, no coun- 
tervailable subsidy within the meaning of 19 U.S.C. § 1677(5). See id. To 
impose a CVD in this situation would violate the legislative intent of the 
CVD laws which requires Commerce to “relat[e] the benefit of the com- 
mercial advantage to the recipient.” H.R. Rep. No. 317, 96th Gong., 1st 
Sess. 75 (1979). 
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The Court does not find any merit in Commerce’s concern that recipi- 
ents of subsidies could circumvent CVD law by selling off productive 
units. According to Commerce, should it 


determine that the original recipient of subsidies continues receiv- 
ing the entire benefit of those subsidies, [it] would not only leave 
companies like BSC “holding the bag,” [it] would also invite subsidy 
recipients to sell of units that produce or export countervailed mer- 
chandise to the United States. In the end, a “bubble” of subsidies 
would remain with a virtually empty corporate shell which would 
not be affected by any countervailing duties because it did not pro- 
duce or export the countervailed merchandise to the United States. 


Final Determination, 58 Fed. Reg. at 6240. As the Court stated in Saars- 
tahl, if a subsidized corporation completely sells off, in an arm’s length 
transaction, that portion of its business which exports to the U.S., “the 
amount of its past and present subsidies are of no consequence to Com- 
merce. The subsidies are only relevant if that corporation continues to 
export or at some future date resumes exporting to the U.S.” Id., Slip Op. 
94-92 at 15-16. “The purpose of the CVD laws is not to capture some- 
how a subsidy once it is bestowed. The purpose is to assess countervail- 
ing duties against those goods entering the U.S. on an uneven playing 
field.” Saarstahl, 18 CIT at __, Slip Op. 94-92 at 15 (citing British 
Steel Corp. v. United States, 9 CIT 85, 95, 605 F. Supp. 286, 294 (1985)). If 
the successor business is not a recipient of a subsidy, and has paid fair 
market value for the productive unit, then there is no unfair competitive 
advantage which must be offset by CVDs. Once a productive unit has 
been sold in an arm’s length transaction at fair market value, Com- 
merce must look to the subsidy recipient, in this case BSC, and reallo- 
cate the subsidy over the remaining business. Such an approach is no 
different from what Commerce would have done had BSC closed, rather 
than sold, the Special Steels Business. 

Commerce has failed to “relate the benefit of the commercial advan- 
tage to the recipient” in determining subsidies bestowed upon BSC trav- 
elled with the Special Steels Business to UES. See Ceramica 
Regiomontana, 10 CIT at 405, 636 F. Supp. at 966. “Commerce has 
developed its privatization methodology in the absence of any direction 
by Congress and in direct contravention of the guiding purpose of the 
CVD laws.” Saarstahl, 18 CIT at ___, Slip Op. 94-92 at 16 (footnote 
omitted). Commerce has attempted to engraft upon ordinary arm’s 
length, market rate transactions, the onerous requirement that buyers 
value the potential liability of purchasing productive units which pre- 
viously received countervailable subsidies. This Court is not willing to 
impede so seriously commercial activity. The Court, therefore, holds 
Commerce has erred as a matter of law and the Final Determination as 
modified by the Remand Determination is vacated to the extent Com- 
merce determined previously bestowed subsidies are passed through to 
a successor company in an arm’s length transaction. 





58 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 26, JUNE 29, 1994 


CONCLUSION 


Having considered all of the parties’ arguments in this consolidated 
action, the Court holds Commerce’s determination that the transfer of 
the Special Steels Business to UES was an arm’s length transaction 
between unrelated parties based on market value is supported by sub- 
stantial evidence and is otherwise in accordance with law. Additionally, 
the Court holds Commerce’s privatization methodology, to the extent it 
states previously bestowed subsidies are passed through to a successor 
company sold in an arm’s length transaction, is unlawful. Because the 
Court holds Commerce unlawfully concluded BSC’s subsidies travelled 
to UES, the Court need not address the parties other arguments. Inland 
Steel’s motion is denied in all respects. Judgment is for United Engi- 
neering Steels, Ltd. 


EE PN me 


(Slip Op. 94-94) 
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Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
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OPINION 


GOLDBERG, Judge: This matter is before the court following trial de 
novo. Plaintiff, Medline Industries, Inc. (“Medline”), challenges the 
decision of the United States Customs Service (“Customs”) to classify 
imports of the subject merchandise under subheading 6304.92.00 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”).! Medline 
contests Customs’ denial of protest nos. 3901-91-100952; 3901-91- 
101046; 3901-91-101073; 3901-91-101228; 3901-92-100530; 3901- 
92-100573; 3901-92-100721; and 3901-92-100981 in this consolidated 
action. The underlying entries covered by these protests were entered 
for consumption at the port of Chicago between October 2, 1990 and 
January 15, 1992. Medline asserts that its merchandise is properly clas- 
sified under subheading 6307.90.95, HTSUS.? The government claims, 


1 At all times relevant to this action, subheading 6304.92.00, HTSUS, covered “Other furnishing articles, excluding 
those of heading 9404: Other: Not knitted or crocheted, of cotton,” dutiable at the rate of 7.2 percent ad valorem and 
subject to textile quota restraints under textile quota category 369. 

2 Subheading 6307.90.95, HTSUS (Supp. II 1990), covers “Other made up articles, including dress patterns: Other: 
Other: Other: Other,” dutiable at the rate of 7.0 percent ad valorem, and not subject to any textile quota restraints. This 
provision was renumbered in subsequent editions of the HTSUS that are relevant to the instant action. Although 
renumbered, the scope of this provision remains unchanged. Compare subheading 6307.90.95, HTSUS (Supp. II 1990) 
with subheading 6307.90.94, HTSUS (1992) and subheading 6307.90.99, HTSUS (Supp. 1 1994). For purposes of dis- 
cussion, the court will henceforth refer to this provision as subheading 6307.90.95; all other relevant numberings that 
are contained in various editions of the HTSUS are incorporated by reference. 
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as its primary defense, that the subject imports are most properly classi- 
fied under subheading 6302.31.20, HTSUS.® Alternatively, the govern- 
ment asserts that Customs’ liquidation classification under subheading 
6304.92.00, HTSUS, was correct. The court exercises its jurisdiction 
pursuant to 28 U.S.C. § 1581(a). 


BACKGROUND 


Medline is a manufacturer, importer, and marketer of merchandise 
used by hospitals, nursing homes, and other similar health care provid- 
ers. Medline does not manufacture, import, market, or sell goods 
designed or intended for use by the general public or in the home. The 
subject imports consist of rectangular pieces of fabric, of various sizes,* 
that have been hemmed on two or four sides, but are not otherwise 
formed; they do not have attached handles or other attachments. These 
pieces of fabric are too narrow and too short to fully cover a standard 
hospital or nursing home bed, or a patient in such a bed.® 

The imported articles were described on all relevant commercial 
invoices as “lifters” and are referred to by Medline in this litigation as 
“lifters.” Medline’s catalogs refer to some of the imported articles as 
“lifters” and to others as “drawsheets.” The government refers to the 
subject merchandise synonymously as “drawsheets” or “pullsheets.” 
Medline sells the imported articles exclusively to hospitals and nursing 
homes; they are not sold by Medline to the general public, or to others 


who sell to the general public. Medline has identified its competitors as 
Standard Textile Co., Inc. (“Standard Textile”), and Baxter Healthcare 
Corporation. 


DISCUSSION 


The government is afforded a statutory presumption of correctness in 
favor of Customs’ liquidation classification; the burden of proving 
otherwise rests with the party challenging that classification. 28 U.S.C. 


Sat all times relevant to this action, subheading 6302.31.20, HTSUS, covered “Bed linen, table linen, toilet linen and 
kitchen linen: Other bed linen: Of cotton: Other: Other: Other,” dutiable at the rate of 7.6 percent ad valorem and sub- 
ject to textile quota restraints under textile quota category 362. 


4 The imported articles bore the following Medline model numbers, with each model number reflective of the follow- 
ing sizes and polyester/cotton fiber content: 


Size in inches Fiber content (percent) 
Model no. width x length Polyester Cotton 


90 45 55 
72 45 55 
81 45 55 
72 45 55 
81 45 55 
90 45 55 
72 45 55 
81 45 55 
81 40 60 
72 0 100 
81 0 100 


MDT 218761 54 
MDT 218762 54 
MDT 218763 54 
MDT 218902 54 
MDT 218903 54 
MDT 218904 54 
MDT 219112 45 
MDT 219113 45 
MDT 219120 51 
MDT 219125 51 
MDT 219127 51 


x «KK MK MK KK MK KK OK 





Pretrial Order, Schedule C, Statement of Uncontested Facts 1 14. 

5 Standard hospital flat sheets used in the United States at all times relevant to the instant action were manufactured 
and sold in the following ranges of sizes: Width (66 inches to 72 inches); Length (104 inches to 115 inches). Pretrial 
Order, Schedule C, Statement of Uncontested Facts 1 17. The imported articles are thus narrower and shorter than 
standard hospital flat sheets, and require less material. 





60 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 26, JUNE 29, 1994 


§ 2639(a)(1) (1988). The government’s presumption of correctness 
attaches only to Customs’ final classification decision, however, and 
does not extend to alternative claims made in defense. Rollix Bearing, 
Inc. v. United States, 15 CIT 11, 13, 757 F. Supp. 1412, 1414-15 (1991). 
Thus, in this case, the government bears the burden of proving the cor- 
rectness of classification under Heading 6302, HTSUS. See id. Further- 
more, as the government acknowledges, the Explanatory Notes to 
Heading 6304 indicate that this heading does not cover articles classifi- 
able under Heading 6302.° By asserting classification of the subject 
imports under Heading 6302 as its primary defense, therefore, the gov- 
ernment contradicts and rebuts the statutory presumption of correct- 
ness accorded to its decision to liquidate the merchandise under 
Heading 6304. 


A. TERMINOLOGY 


As an initial matter, the court will first address the dispute between 
the parties over product terminology. Medline insists upon referring to 
its merchandise as “lifters.” Based upon the testimony presented at 
trial, however, it appears that only Medline and its customers refer to 
the subject merchandise as lifters; the health care industry as a whole 
generally refers to such merchandise as drawsheets. While Medline is 
free to label its merchandise as it chooses, the court is persuaded that 
the subject imports are commonly known as drawsheets, and the court 
will refer to them as such. 

The government made a substantial effort at trial to establish that the 
subject imports are not used for lifting, and that any attempt to lift a 
patient with a drawsheet would run counter to generally accepted 
health care practices. As the government’s expert witness, Ms. Ellen 
Kurtz, testified, a drawsheet is primarily used to push, pull, slide, roll, or 
turn a patient in his or her bed. The drawsheet is placed under the 
patient so that it extends from the patient’s head to below the buttocks. 
When used properly the drawsheet helps to maintain proper body align- 
ment with adequate support, thereby avoiding undue strain on the 
patient’s joints, muscles, tendons, or ligaments during positioning. Ms. 
Kurtz further testified that drawsheets are also used-to assist in moving 
patients from bed to stretcher or stretcher to bed; to maintain bed linen; 
to provide patient comfort; to maximize cost effectiveness; to maintain 
asepsis; to adhere to universal precautions; to protect the patient’s skin; 
to assist in positioning the patient for physical therapy; and to protect 
smaller surfaces such as wheelchair seats and stationary chairs. In Ms. 
Kurtz’s expert opinion, any attempt to lift a patient by means ofa draws- 
heet would be hazardous to both patient and health care provider; spe- 
cifically, a patient might fall while being lifted in this manner, and a 
health care provider faces the potential for back injury as a result of such 
a maneuver. 


62 Customs Co-Operation Council, Harmonized Commodity Description and Coding System: Explanatory Notes 
864-65 (1986) (“Explanatory Notes”); The Government’s Pretrial Memorandum Of Law at 6 n.2. 
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In response, Medline disavows any claim that drawsheets are used to 
lift people into the air; rather, it merely asserts that some lifting is 
involved in positioning a patient by means of a drawsheet. Mr. Roger 
Berndt, president of Medline’s personal care division, testified that he 
understood Medline’s use of the term “lift” to mean alleviation of the 
patient’s weight during the course of positioning the patient, and not an 
actual upward movement of the patient into the air. It thus appears that 
by referring to its merchandise as lifters, Medline seeks to highlight the 
functional distinction between drawsheets and other types of sheets 
that are used as bed linen in the health care industry. The question pres- 
ented, therefore, is whether drawsheets, i.e. a type of sheet primarily 
used to position patients in their beds, are classifiable as “other bed 
linen” under Heading 6302, or are instead properly classified as either 
“other furnishing articles” under Heading 6304, or “other made up 
articles” under Heading 6307, HTSUS. 


B. PRoPER CLASSIFICATION 


1. Heading 6302, HTSUS: 


The government argues that as an eo nomine provision for bed linen, 
subheading 6302.31 encompasses sheets of all sizes, including draws- 
heets. It is well settled that in the absence of evidence to the contrary, a 
tariff term is to be construed according to its common and commercial 
meaning, which are presumed to be the same. A & A Intl. Inc. v. United 
States, 11 CIT 775, 778, 676 F Supp. 263, 265 (1987). In determining 
common meaning, the court may rely upon its own understanding of the 
term, as well as dictionaries, lexicons, scientific authorities, and other 
reliable sources. Trans-Atlantic Co. v. United States, 60 CCPA 100, 102, 
471 F2d 1397, 1398 (1973); Simmon Omega, Inc. v. United States, 
83 Cust. Ct. 14, 20, C.D. 4815 (1979). In order to determine whether 
merchandise is described by a tariff term, the court considers, inter alia, 
the manner in which the merchandise is marketed, and the purpose for 
which it is intended to be used. United States v. Quon Quon Co., 46 CCPA 
70, 73, C.A.D. 699 (1959); Hampco Apparel, Inc. v. United States, 12 CIT 
92, 95 (1988). 

In this case, there has been no showing that the term “bed linen” pos- 
sesses a commercial meaning unique to the health care industry.’ The 
court first notes that Webster’s Third New international Dictionary 196, 
687, 2091 (1986), provides the following definitions: 


bed linen n: linen or cotton articles for a bed; esp: sheets and pil- 
lowcases|.] 

drawsheet n: a sheet drawn tight over a surface: as a: the outside 
or top sheet that holds the makeready on the platen or the impres- 
sion cylinder of a printing press b: a narrow sheet used chiefly in 
hospitals and stretched across the bed lengthwise often over a rub- 
ber sheet underneath the patient’s trunk[.] 


7 Indeed, the government’s expert witness, Ms. Ellen Kurtz, testified that neither “bed linen” nor “furnishings” are 
terms specific to nursing or to the health care industry. 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 26, JUNE 29, 1994 


sheet * * * 1a: apiece of cloth (as a towel or napkin)—-obs. except in 
specific applications b: winding-sheet ec: an oblong of usu. linen or 
cotton cloth used in pairs as an article of bedding and placed one 
immediately under and one immediately over the person d: a piece 
of cloth used as a covering or wrapping (as for a horse); esp: dust 
cover * * * e: sail 2: ausu. oblong or square piece of paper * * * 3a:a 
broad stretch or surface of something that is usu. thin in compari- 
son to its length and breadth or that presents a white, bright, or 
glistening surface * * * 6: all of a surface so connected that it is pos- 
sible to pass from any one point of it to any other without leaving 
the surface—between the sheets: in bed[.] 


Defendant’s Exhibit R offers the following additional definition of the 
term drawsheet: 


drawsheet (half sheet) a special sheet, made of cotton, plastic, or 
rubber, that is placed across the center of the foundation of a bed|.]§ 


The government asserts that the subject imports are “of the same class 
or kind of merchandise as merchandise known to the trade and to health 
care professionals as bed linen or sheets, and more specifically as 
‘drawsheets.’” The Government’s Pretrial Memorandum Of Law at 5. 
The government would thus have the court conclude that because a 
drawsheet is a type of sheet used in a bed, it comes within the scope of the 
tariff term “bed linen.” The court recognizes that at first glance the 
cited definitions provide apparent support for the government’s posi- 
tion. Upon inspection, however, a more accurate alternative conclusion 
emerges. First, the term “bed linen” is broadly defined to include those 
items found on all beds; but, it is undisputed that drawsheets are uti- 
lized only by the health care industry, and even then, only for certain 
patients whose condition directs their use. It thus appears that draws- 
heets are outside the defined scope of the term “bed linen.” Further- 
more, the cited definition of the term “sheet” clearly states that when 
used as an article of bedding, a sheet is used in pairs. In contrast, the 
term “drawsheet” is defined as a special sheet which is used individually, 
not in pairs. The court thus considers the term “bed sheet” a reference 
to the fitted and flat sheets that are commonly used in conjunction to 
prepare a bed. The government’s position simply ignores the significant 
differences between drawsheets and bed sheets, differences which pre- 
clude classification of drawsheets as bed linen under the tariff schedule. 
At trial, Medline introduced an exhibit which is indicative of the scope 
of the term “bed linen.” Customs’ Headquarters Ruling Letter (“HRL’) 
087522 was admitted into evidence as Plaintiff’s Exhibit 4. This exhibit, 
dated October 2, 1990, provides a ruling on the classification of unfin- 
ished bedpads for the incontinent. HRL 087522 contains the following 
analysis: 
Heading 6302, HTSUSA, provides, inter alia, for bed linen. 
According to the Harmonized Commodity Coding and Description 
System, Explanatory Notes, which although not legally binding, 


8 Barbara Kozier & Glenora Erb, Techniques in Clinical Nursing: A Nursing Process Approach 992 (2d ed. 1987). 
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constitute the official interpretation of the Harmonized System at 
the international level, bed linen includes such articles as sheets, 
pillow cases, bolster cases, eiderdown cases and mattress covers. 
While sheets, pillowcases, etc. are standard articles of bed linen, 
bedpads are relatively uncommon, are marketed to nursing homes, 
institutions and hospitals. and are therefore distinguishable from 
the type of article classifiable in heading 6302. Consequently, it is 
Customs’ view that bedpads are a class of merchandise separate 
and distinct from articles of bed linen. 
* * * ok * * * 


The article in question is classifiable in subheading 6307.90.9590, 
HTSUSA, under the provision for other made up articles, other, 
other, other, other, and is dutiable at the rate of 7 percent ad 
valorem. 


Plaintiff's Exhibit 4 at 1, 2 (emphasis added). The government vigor- 
ously argues that HRL 087522 should be ignored because the exhibit’s 
analysis is allegedly unsound, and because a Customs Ruling Letter 
does not constitute controlling precedent in a trial de novo before this 
court. Clearly, HRL 087522 is not a controlling precedent. See e.g., C.J. 
Tower & Sons v. United States, 33 Cust. Ct. 14, 17, C.D. 1628 (1954). In 
the court’s view, however, the reasoning employed by Customs in reach- 
ing the conclusion expressed in HRL 087522 is both valid and applicable 
to the present action. 

Testifying on behalf of the government, Standard Textile’s vice-presi- 
dent for marketing and sales, Mr. Norman Frankel, stated that approxi- 
mately thirty-five percent of Standard Textile’s current sales of bedding 
sets include a drawsheet. In contrast, at the time Mr. Frankel started his 
employment with Standard Textile in 1977, most if not all hospital beds 
included a drawsheet. In Mr. Frankel’s view, such diminished usage is 
attributable to widespread substitution of drawsheets with reusable bed 
pads, also known as underpads, which have traditionally been used in 
caring for incontinent patients. Both Mr. Frankel and Mr. Berndt noted 
that underpads offer health care providers a cost effective means of 
employing one product for two distinct functions. Indeed, Mr. Frankel 
stated that reusable underpads are currently a primary tool for shifting 
and positioning patients in their beds. Mr. Frankel further testified 
that, due to changing health care practices and alternative product 
development, this trend will only continue for the foreseeable future. It 
thus appears that drawsheets are an increasingly uncommon item in 
the health care industry. 

With regard to the market for drawsheets, Mr. Berndt testified that all 
Medline products, including drawsheets, are sold exclusively to hospi- 
tals, nursing homes, or wholesale distributors; no Medline products are 
sold to the general public, or to distributors who sell to the general pub- 
lic. Mr. Frankel agreed that retail establishments do not sell drawsheets. 
In contrast, the bed sheets and pillow cases commonly associated with 
the term “bed linen” are routinely sold by retail outlets. Although Med- 
line’s customers frequently purchase drawsheets in conjunction with 
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bed linen, there are times when these products are purchased sepa- 
rately. Moreover, even when purchased together, there is no guarantee 
that the drawsheet will be used in conjunction with the other items to 
prepare a patient’s bed; a drawsheet is employed only when the needs of 
a particular patient so necessitate. Thus, based upon the testimony 
presented at trial, the court finds that drawsheet usage has decreased 
substantially, and that drawsheets are marketed solely to hospitals, 
nursing establishments, wholesale distributors, and other health care 
institutions; in contrast to bed sheets and pillow cases, drawsheets are 
not marketed to the general public via retail establishments. 

There are additional distinctions between drawsheets and bed sheets 
that merit discussion. First, the court notes that while bed sheets and 
pillow cases are commonly constructed from muslin and percale fabrics, 
woven drawsheets are constructed from muslin, percale, broadcloth, 
and, in particular, sateen fabrics.? Indeed, the heavier sateen fabric used 
by Medline to construct so-called “lifters” is unsuitable for use in a bed 
sheet or pillow case. Second, the court notes the very obvious difference 
in size between drawsheets and other bed sheets. In this regard, the 
court finds most telling the fact that, if necessary, a bed sheet may be 
used as a drawsheet (i.e. by first folding the bed sheet in half), but that 
due to a drawsheet’s smaller size, it is impossible to employ a drawsheet 
as a bed sheet. The government argues that Heading 6302, HTSUS, does 
not specify a threshold size requirement, and that therefore classifica- 
tion of drawsheets as bed linen is not precluded. The government fur- 
ther notes that “[s]heets intended for cribs or youth beds are no less 
sheets even though their dimensions are smaller than those intended 
for adults. Even for adults, sheets are produced in varying sizes in accor- 
dance with the size of the bed on which they will be used, 7.e., single, 
double, queen or king.” The Government’s Pretrial Memorandum Of 
Law at 8. The government fails to acknowledge, however, that regard- 
less of its size, a sheet is a bed sheet only if it is capable of functioning as 
such, i.e. by completely covering and tucking underneath the mattress 
with which it is intended to be used. Thus, a drawsheet is not a bed sheet 
because a drawsheet is incapable of being used as a bed sheet.!° Heading 
6302 understandably omits a size specification because the term bed 
linen embraces any sheet capable of functioning as a bed sheet, regard- 
less of its size. Because drawsheets are too small to be used as bed sheets 
to prepare a patient’s bed, they are functionally distinct from those 
sheets that are commonly understood to be bed linen. 


9 Drawsheet construction is dependent upon customer preference; for instance, a sateen drawsheet is heavier than 
other types of drawsheets and therefore provides more strength for positioning a patient in bed, and is better able to 
sustain repeated laundering. Because the material used is heavier, however, a sateen drawsheet is more expensive than 
other types of drawsheets on a cost-per-use basis due to fewer possible units per wash and a relatively longer drying 
time. 


10D, awsheets are intended to be used in the beds of patients who are incapable of positioning themselves. Although 
it is conceivable that, due to its size, a percale or muslin drawsheet could be used as an ordinary bed sheet for an atypical 
mattress such as that used in an infant’s crib, there has been no showing that drawsheets are ever put to such use. 
Moreover, in light of the other factors discussed, this hypothetical possibility is an insufficient basis for concluding that 
a drawsheet is bed linen. 
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In sum, upon comparing drawsheets with bed sheets, the court finds, 
based upon dictionary definitions; substantially diminished usage; and 
differences in market channels, component materials, size, and func- 
tion, that drawsheets are outside the scope of what is commonly referred 
to as bed linen. Classification under Heading 6302, HTSUS, is therefore 
unwarranted. 


2. Heading 6304, HTSUS: 

As noted earlier, by proffering Heading 6302, HTSUS, as its primary 
defense, the government has rebutted the presumption of correctness 
that attached to Customs’ liquidation classification in this case. The 
court will therefore evaluate Customs’ decision solely on the basis of the 
evidence presented at trial, and upon the court’s reading of this tariff 
provision. See Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 
733 F.2d 873, 878 (1984). 

The government justifies its decision to classify the subject imports 
under Heading 6304 because this provision more specifically provides 
for functional furnishing articles, in contrast to the “basket” provision 
claimed by Medline, i.e. subheading 6307.90.95. Before reaching this 
issue of relative specificity, however, the government must first estab- 
lish that drawsheets are in fact classifiable under Heading 6304. This it 
has failed to do. The Explanatory Notes to Heading 6304 provide: 

This heading covers furnishing articles of textile materials, 
other than those of the preceding headings or of heading 94.04, 
for use in the home, public buildings, theatres, churches, etc., and 
similar articles used in ships, railway carriages, aircraft, trailer car- 
avans, motor-cars, etc. 

These articles include wall hangings and textile furnishings for 
ceremonies (e.g., weddings or funerals); mosquito nets; bedspreads 
(but not including bed coverings of heading 94.04); cushion cov- 
ers, loose covers for furniture, antimacassars; table covers (other 
than those having the characteristics of floor coverings * * * man- 
tlepiece runners; curtain loops; valances (other than those of 
heading 63.03). 

The government argues that drawsheets are a type of covering, and are 
thus generally akin to the articles listed in the Explanatory Notes to 
Heading 6304; in particular, the government argues that drawsheets 
are similar to bedspreads. The court disagrees. 

First, although a drawsheet literally covers a bed, this is clearly not a 
drawsheet’s intended use. The primary role of a drawsheet is to aid 
health care provider(s) when positioning a patient in bed, not to protect 
or embellish the article which it covers. Drawsheets are thus function- 
ally distinct from the coverings listed in the Explanatory Notes to Head- 
ing 6304. Furthermore, as with bed sheets, a comparison to bedspreads 
fails to recognize the specialized nature of drawsheets. While bed- 
spreads are common to most if not all beds, drawsheets function only in 
specific applications in the field of health care. The court thus finds that 
drawsheets are not included within Heading 6304. Because drawsheets 
are not more specifically provided for by other headings of Section XI of 
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the HTSUS, the court concludes that the subject imports are properly 
classified under Heading 6307, HTSUS. 


CONCLUSION 


Based upon the foregoing analysis, the court finds that Customs 
incorrectly classified the subject merchandise under subheading 
6304.92.00, HTSUS. Furthermore, a drawsheet, while literally a sheet 
used kon a bed, is a special type of sheet such that it is outside the scope 
of what is commonly understood to be bed linen; classification of draws- 
heets under subheading 6302.31.20, HTSUS, is therefore inappropri- 
ate. The court concludes that the imported articles are properly 
classified under subheading 6307.90.95, HTSUS, as “Other made up 
articles, including dress pattermns: Other: Other: Other: Other.” 
Judgement will be entered accordingly. 


(Slip Op. 94-95) 


TIMKEN Co., PLAINTIFF Uv. UNITED STATES, DEFENDANT, AND Koyo SEIko Co., 
Lrp., Koyo Core or U.S.A., NSK Lrp., anpD NSK Corp, DEFENDANT- 
INTERVENORS 


Court No. 91-07-00486 


Plaintiff contests the Department of Commerce, International Trade Administration’s 
(“Commerce”) redetermination on remand filed pursuant to Timken Co. v. United States, 
18CIT__, Slip Op. 94-41 (Mar. 7, 1994). 

Held: This case is remanded to Commerce to implement the exporter’s sales price offset 
adjustments to foreign market value for freight expenses in the calculation of margins for 
Koyo Seiko Co., Ltd., Koyo Corporation of U.S.A., NSK Ltd. and NSK Corporation. 

[Case dismissed. ] 


(Dated June 9, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., John 
N. Breen, Margaret E.O. Edozien, William A. Fennell and Lane S. Hurewitz); of counsel: 
Scott A. Scherff, Managing Attorney, The Timken Company, for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Michael S. Kane); of coun- 
sel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Adminis- 
tration, U.S. Department of Commerce, for defendant. 

Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P Strommer, Susan E. 
Silver, Niall P Meagher, Elizabeth C. Hafner and Robert A. Calaff) for defendant-interve- 
nor Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. 

Donohue and Donohue (Joseph F: Donohue, Jr., Kathleen C. Inguaggiato and Daniel W. 
Dowe) for defendant-intervenor NSK Ltd. and NSK Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Timken Company (“Timken”), con- 
tests the Department of Commerce, International Trade Administra- 
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tion’s (“Commerce”) final results in the administrative review of 
imports of tapered roller bearings from Japan produced by Koyo Seiko 
Co., Ltd., Koyo Corporation of U.S.A. (“Koyo”), NSK Ltd. and NSK Cor- 
poration (“NSK”). Tapered Roller Bearings, Four Inches or Less in Out- 
side Diameter, and Certain Components Thereof, From Japan; Final 
Results of Antidumping Duty Administrative Review (“Final Results”), 
56 Fed. Reg. 26,054 (1991), as amended by Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Certain Components 
Thereof, From Japan; Amendment to Final Results of Antidumping 
Finding Administrative Review, 56 Fed. Reg. 31,113 (1991). 


BACKGROUND 


In Timken Co. v. United States, 18 CIT _, Slip Op. 94-411 (Mar. 7, 
1994), the Court remanded this case to Commerce to allow it to deter- 
mine whether it has statutory authority to adjust foreign market value 
(“FMV”), calculated using purchase price (“PP”), for pre-sale inland 
freight in light of the decision of the United States Court of Appeals for 
the Federal Circuit (“CAFC”) in Ad Hoc Comm. of AZ-NM-TX-FL Pro- 
ducers of Gray Portland Cement v. United States, 13 F.3d 398 (Fed. Cir. 
Jan. 5, 1994). See also Timken Co. v. United States, 18CIT__, Slip Op. 
94-1 (Jan. 3, 1994). 

On April 6, 1994, Commerce filed with the Court its Results on Rede- 
termination Pursuant to Court Remand, The Timken Company v. 


United States, Slip Op. 94-41 (March 7, 1994) (“Redetermination on 
Remand”). 


DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 US.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence in “relevant evidence asa 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F Supp. 1252, 1255 
(1988). 

In its Redetermination on Remand, Commerce discusses its inter- 
pretation of the decision by the CAFC in Ad Hoc Comm., 13 F.3d 398. 
Based on its reading of Ad Hoc Comm., Commerce takes the position 
that “pre-sale freight is an appropriate expense to include in the ESP 
[exporter’s sales price] offset under 19 CFR § 353.56(b)(2) [1991], 
because it is a post-production expense borne in preparation to sell the 
merchandise.” Redetermination on Remand at 2. Commerce further 
states that § 353.56(b)(2) “allows the Department to deduct from FMV 
all expenses, other than direct selling expenses enumerated in section 
353.56(a), incurred in selling such or similar merchandise up to the 
amount of expenses incurred in selling the merchandise in the United 
States.” Id. at 3. Therefore, Commerce has determined it “will evaluate 
claims of inland freight expenses for home market (or third-country) 
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sales using the ESP offset provision in the regulations.” Jd. Commerce 
requests that this case be remanded so that it can implement the ESP 
offset adjustments to FMV for freight expenses in the calculation of 
margins for Koyo and NSK. Jd. at 5. 

Timken alleges that Commerce’s “revised position that pre-sale 
inland freight should be deducted from ESP pursuant to 19 U.S.C. 
§ 1677a(e)(2), with an offsetting deduction to FMV, is not in accordance 
with law” and asks that the case “be remanded with instructions that 
pre-sale inland freight expenses are to be deducted from USP pursuant 
to 19 U.S.C. § 1677a(d)(2)(A), with no ‘offsetting’ adjustment for pre- 
sale freight expenses incurred with respect to home market sales.” Com- 
ments of The Timken Company Regarding Remand Determination at 7. 

In remanding this action to the Department of Commerce, this Court 
stated, “[i]t is a cardinal rule of administrative law that an agency 
should be allowed to decide an issue for itself before a court addresses 
that issue.” Timken Co., 18 CIT at ___, Slip Op. 9441 (citation 
omitted). 

The methodology Commerce intends to use in the remand of this case 
has been explained fully in the Results of Redetermination. Therefore, 
the Court remands this case to the Department of Commerce so that it 
can implement the ESP offset adjustments to FMV for freight expenses 
in the calculation of margins for Koyo and NSK. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce, to implement the ESP offset adjustments to FMV for freight 
expenses in the calculation of Koyo’s and NSK’s margins and this case is 
hereby dismissed. 


(Slip Op. 94-96) 


NTN Bearinc Corp oF AMERICA, AMERICAN NTN Bearinc Mrc. Corp, 
AND NTN Corp, PLAINTIFFS v. UNITED States, U.S. DEPARTMENT OF 
COMMERCE, AND RONALD H. Brown, SECRETARY OF COMMERCE, DEFENDANTS, 
AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00167 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record. Plaintiffs specifically contest the Department of Commerce, International 
Trade Administration’s (“ITA”) determination (1) not to employ a 10% “cap” on any single 
physical criterion in the “sum of the deviations” model match methodology; (2) to split the 
price of sets sold in the home market for purposes of determining foreign market value of 
cups and cones sold individually in the United States; (3) to match U.S. sales with home 
market sales at different levels of trade; (4) not to make a level of trade adjustment reflect- 
ing the full difference in price levels between the two levels of trade; (5) to use a three- 
month test to determine whether sales were made below cost over an “extended period of 
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time”; (6) to reject the reported interest rate expense taking into account compensating 
deposits;(7) to use home market sales not in the ordinary course of trade;(8) to use sales 
made in insufficient quantities in determining foreign market value; (9) to compare bear- 
ings of different design types; (10) not to deduct home market discounts from the home 
market unit price in its analysis of whether home market sales were below the cost of pro- 
duction; (11) to ignore 40% of home market sales and to merge home market sales with the 
list of merchandise sold in the United States and home market and to create a data set 
“TYPE”; and (12) not to issue amended final results in the subject review. 

Held: Plaintiffs’ motion for judgment upon the agency record is granted in part and is 
remanded to the ITA for (1) explanation of its reasons for adjusting for differences in levels 
of trade; (2) explanation of its reasons for not accepting Plaintiffs’ method for calculation 
of credit expenses and not using plaintiffs’ nominal interest rate; (3) reconsideration of 
plaintiffs’ claim that certain home market sales were not in the ordinary course of trade 
and therefore should be excluded from the calculation of foreign market value; (4) recon- 
sideration of the question whether discounts should be deducted from home market sales 
prices for purposes of the below-cost of production sales test; (5) comments upon the ques- 
tion whether the above-cost home market merchandise sales were adequate for calculat- 
ing foreign market value; and (6) correction of computer programming instructions (a) to 
preclude the exclusion of certain home market sales for calculation of foreign market 
value, and (b) to properly merge home market sales data base with U.S. sales data base. All 
other issues are affirmed. 

[Plaintiffs’ motion is granted in part and denied in part; this case is remanded to the 
ITA.] 


(Dated June 8, 1994) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger and Jesse M. Gerson) 
for plaintiffs. 
Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 


Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Linda S. Chang, Attorney-Advisor, Office of the Chief Counsel for Import Admin- 
istration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., Wil- 
liam A. Fennell, Julie Chasen Ross and Edith A. Eisner) for defendant-intervenor. 


OPINION 


Tsouca.as, Judge: Plaintiffs, NTN Bearing Corporation of America, 
American NTN Bearing Mfg. Corporation and NTN Corporation 
(“NTN”), commenced this action challenging certain aspects of the 
Department of Commerce, international Trade Administration’s 
(“ITA” or “Commerce” final results of its second administrative review 
of certain tapered roller bearings (“TRBs”) from Japan. Tapered Roller 
Bearings, Finished and Unfinished, and Parts Thereof, From Japan: 
Final Results of Antidumping Duty Administrative Review (“Final 
Results”), 57 Fed. Reg. 4,951 (Feb. 11, 1992). 

Specifically, plaintiffs claim that the ITA erred in (1) its refusal to 
employ a 10% maximum deviation limit on any single physical criterion 
employed by the ITA in their “sum of the deviation” methodology, which 
is used to determine similar merchandise sold in the home market; 
(2) basing foreign market value of TRB cups and cones sold in the 
United States upon prices created by splitting the price of sets sold in the 
home market; (3) matching U.S. sales with home market sales at differ- 
ent levels of trade when no sales of such or similar merchandise at the 
same level of trade were found in the home market; (4) its refusal to 
make a level of trade adjustment which would reflect the full differences 
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in price levels between different levels of trade; (5) its refusal to use a 
period of six months, which represents a majority of the period of review, 
for purposes of the “extended period of time test” employed by the ITA 
as part of its test to exclude home market sales made at prices below cost 
of production; (6) its refusal to use the interest rate reported by NTN, 
which rate took compensating deposits into account, for purposes of cal- 
culating credit expenses in Japan and inventory carrying cost in the 
United States; (7) its use of home market sales not in the ordinary 
course of trade in its calculation of foreign market value, despite the 
statement in the final results notice that such sales would not be used; 
(8) that certain home market sales used by the ITA in determining for- 
eign market value were “inadequate” under 19 U.S.C. § 1677b(b) 
(1988); (9) its comparison of bearings of different design types; (10) its 
failure to deduct discounts from the home market unit price in its analy- 
sis of whether sales were below cost of production; (11) its failure to cor- 
rect certain computer errors; and (12) its refusal to issue amended final 
results in this review, correcting errors noted in paragraphs 7, 10, and 
11. Plaintiffs’ Motion and Memorandum in Support Thereof for Judg- 
ment on the Agency Record (“Plaintiffs’ Brief”) at 15-66. 


BACKGROUND 


In 1976, the Treasury published a dumping finding, T.D. 76227, with 
respect to TRBs from Japan. Tapered Roller Bearings and Certain Com- 
ponents Thereof From Japan, 41 Fed. Reg. 34,974 (Aug. 18, 1976). In 
1981, Commerce clarified T.D. 76-227 to cover only TRBs four inches or 
less in outside diameter, and certain TRB components. Tapered Roller 
Bearings and Certain Components Thereof From Japan; Clarification 
of Scope of Antidumping Finding, 46 Fed. Reg. 40,550 (Aug. 10, 1981). 
In 1982, Commerce revoked T.D. 76-227 with respect to TRBs manufac- 
tured by NTN. Defendants’ Memorandum in Partial Opposition to 
Plaintiffs’ Motion for Judgment Upon the Agency Record (“Defendants’ 
Brief”) at 4. 

In 1987, Commerce published another antidumping duty order on 
TRBs from Japan. Antidumping Duty Order; Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From Japan, 52 Fed. Reg. 
37,352 (Oct. 6, 1987). This order included all TRBs and parts thereof 
manufactured by NTN and all TRBs over four inches in outside diame- 
ter and parts thereof manufactured by other manufacturers. 

In August 1991, Commerce published its final results of its first 
administrative review of TRBs covered by the 1987 order. Tapered 
Roller Bearings, Finished and Unfinished, and Parts Thereof, From 
Japan; Final Results of Antidumping Duty Administrative Review, 
56 Fed. Reg. 41,508 (Aug. 21, 1991). These final results have been con- 
tested by Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”) 
(Court No. 91-09-00704), NTN (Court No. 91-09-00695), and The Tim- 
ken Company (“Timken”) (Court No. 91-09-00697). 

In 1989, Commerce published a notice of opportunity to request 
administrative review of sales of TRBs covered by the 1987 order for the 
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period October 1, 1988 through September 30, 1989. Antidumping or 
countervailing Duty Order. Finding, or Suspended Investigation; 
Opportunity to Request Administrative Review, 54 Fed. Reg. 41,317 
(Oct. 6, 1989). The domestic petitioner, Timken, and two respondents 
requested administrative review of the TRBs at issue. Consequently, 
Commerce initiated the second administrative review of the TRBs. Ini- 
tiation of Antidumping and Countervailing Duty Administrative 
Reviews, 54 Fed. Reg. 48,010 (Nov. 20, 1989). The review covered sales of 
TRBs by Koyo, Nippon Seiko K.K. (“NSK”), Nachi Fujikoshi Corpora- 
tion (“Nachi”) and merchandise manufactured by NTN and entered by 
Caterpillar Inc. during the review period. Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan; Preliminary 
Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
20,593 (May 6, 1991). 

After Timken requested Commerce to conduct a cost of production 
(“COP”) investigation of all four respondent companies, Commerce 
sent antidumping questionnaires, including a request for information 
to NTN, Koyo, Nachi, and NSK. Nachi responded that it had no sales to 
the United States during the review period. Koyo submitted revised 
computer tapes on August 10, 1990. NTN submitted corrections on 
August 21, 1990. Only NSK’s information was verified during this 
review. Defendants’ Brief at 5. 

In May 1991, Commerce published its preliminary determination of 
the second administrative review. Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From Japan; Preliminary Results of 
Antidumping Duty Administrative Review, 56 Fed. Reg. at 20,593. All 
interested parties, except Nachi, submitted case and rebuttal briefs and 
a hearing was held on May 24, 1991. 

In February 1992, Commerce published its final determination. 
These final results have been contested by Timken (Court No. 
92-03-00162), NTN (Court No. 92-03-00167), Koyo (Court No. 
92-03-00169), and NSK (Court No. 92—03-00158). 


DISCUSSION 


This Court must uphold final results of an ITA administrative review 
unless the ITA determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is defined as “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 
F Supp. 1252, 1255 (1988). It is “not within the Court’s domain either to 
weigh the adequate quality or quantity of the evidence for sufficiency or 
to reject a finding on grounds ofa differing interpretation of the record.” 
Timken Co. v. United States. 12 CIT 955, 962, 699 F Supp. 300, 306 
(1988), aff'd, 894 F.2d 385 (Fed Cir. 1990). 
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1. Model Match Methodology: 


NTN argues that, for purposes of calculating dumping margins, Com- 
merce compared dissimilar merchandise because it did not impose a ten 
percent limit upon deviation from the five-criteria model match meth- 
odology for selecting the most similar home market TRB model. Plain- 
tiffs’ Brief at 15-21. 

The ITA asserts that when identical merchandise is not available in 
the home market for comparison with the merchandise sold to the 
United States, Commerce must select “similar” comparison merchan- 
dise based upon the physical characteristics of the merchandise being 
compared. Defendants’ Brief at 10-11; 19 U.S.C. § 1677(16) (1988). 
Commerce has been granted broad discretion to devise a methodology 
for determining what constitutes “similar” merchandise. See Smith- 
Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert. 
denied, 465 U.S. 1022 (1984). 

In this review, the ITA compared home market sales of TRBs to U.S. 
sales according to five physical characteristics criteria, determining a 
“similar” bearing by computing a single factor, the “sum of the devi- 
ations,” which is based on differences between the U.S. and home mar- 
ket bearings. With respect to each, ITA compared the variable cost of the 
“similar” home market bearing to that of the U.S. model. If the differ- 
ence was greater than 20%, the ITA did not consider the pair to be “simi- 
lar.” If not, this cost difference was used to calculate an adjustment 
pursuant to 19 C.FR. § 353.57(b) (1992). Final Results, 57 Fed. Reg. at 
4,952. 

An accurate investigation requires that the merchandise used in the 
comparison be as similar as possible. Furthermore, as plaintiffs cor- 
rectly maintain, there is a statutory preference for comparison of most 
similar, if not identical merchandise for the purpose of FMV calcula- 
tions. 19 U.S.C. § 1677(16); see Timken Co. v. United States (“Timken 
I”), 10 CIT 86, 96, 630 F. Supp. 1327, 1336 (1986). Undoubtedly, the 
ITA’s fundamental objective in an antidumping investigation is to 
compare the United States price of imported merchandise with the 
value of “such or similar merchandise” sold in the foreign market. Tim- 
ken I, 10 CIT at 95, 630 F Supp. at 1336. 


119 US.C. § 1677(16) (1988) provides: 


The term “such or similar merchandise” means merchandise in the first of the following categories in respect of 
which a determination for the purpose of part II of this subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
_ (i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that merchandise in component material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) produced in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
(iii) which the administering authority determines may reasonably be compared with that 
merchandise. 





U.S. COURT OF INTERNATIONAL TRADE “oe 


Commerce has traditionally been granted broad discretion in the 
selection of methodology implemented to achieve its mandate. Hence, 
absent a showing of unreasonableness on the part of the agency, its 
choice of methodology shall be sustained, Ceramica Regiomontana, S.A. 
v. United States, 10 CIT 399, 404-05, 636 F. Supp. 961, 966 (1986), aff'd, 
810 F.2d 1137 (Fed. Cir. 1987). Moreover, it is the administering agency 
rather than an interested party that should make the determination as 
to what methodology should be used. Timken I, 10 CIT at 98, 630 
F. Supp. at 1338. 

In the case at bar, plaintiffs have not provided any evidence of unrea- 
sonable behavior on the part of Commerce. Commerce was not required 
to adopt the methodology advanced by plaintiffs. Furthermore, the 
record supports Commerce’s contention that its methodology was rea- 
sonable. The Court will uphold Commerce’s judgment absent a clear 
showing that it was not supported by substantial evidence. Ceramica 
Regiomontana, 10 CIT at 404, 636 F Supp. at 966. The record shows that 
the ITA’s methodology compared merchandise that was “similar” 
within the language and purpose of 19 U.S.C. § 1677(16) (B) because the 
merchandise had the same physical characteristics and was approxi- 
mately equal in commercial value. The ITA explained its choice of this 
methodology at length in the record and relied upon measurable crite- 
ria. Further, the record evidence established that the factors selected 
were used by bearing customers in their selection of a TRB. Therefore, 
the ITA’s decision not to employ a 10% “cap” on any single physical cri- 
terion in the “sum of the deviations” model match methodology was 
supported by substantial evidence and in accordance with law and this 
issue is hereby affirmed. 


2. Splitting TRB Sets to Calculate FMV: 


NTN argues that splitting of TRB sets into cups and cones is contrary 
to statute in that it results in the use of fictitious sales and fictitious mar- 
kets (in order to create fictitious prices) for purposes of establishing for- 
eign market value. Plaintiffs’ Brief at 22. 

Commerce maintains that the set-splitting methodology is used to 
apportion the price of a set to its component parts based on a ratio of the 
cost of production of each part to the cost of production of the set. Com- 
merce asserts that at no time do they create a fictitious sale: they only 
allot portions of the price of actual sales to their component parts. Defen- 
dants’ Brief at 28-33. 

NTN argues that the establishment of foreign market value by the 
agency is subject to clearly defined guidelines in the statute: “* * * Inthe 
ascertainment of foreign market value for the purposes of this subtitle 
no pretended sale or offer for sale, and no sale or offer for sale intended 
to establish a fictitious market, shall be taken into account.” 19 U.S.C. 
§ 1677b(a)(1) (1988). 

NTN contends that 19 U.S.C. § 1677b(a)(1) and 19 C.FR. § 353.43(b) 
(1992) do not permit the creation of fictitious, “pretended” sales for pur- 
poses of calculating foreign market value. Plaintiffs’ Brief at 22-23. 
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NTN’s argument has been previously rejected by this Court in Timken 
Co. v. United States (“Timken II”), 11 CIT 786, 794, 673 F. Supp. 495, 504 
(1987); see also NTN Bearing Corp. of America v. United States, 14 CIT 
623, 639-40, 747 F. Supp. 726, 740 (1990). NTN states that it believes 
that the decision of the Court in Timken IJ as to set splitting is erroneous 
because the Court failed to consider the statutory scheme for the deter- 
mination of whether merchandise is being sold in the US. at less than 
fair value. Plaintiffs’ Brief at 32. They argue that the statutory scheme 
provides that fair value shall be determined in the first instance by ref- 
erence to home market prices for “such or similar” merchandise. 19 
US.C. § 1677b(a)(1)(A). If there are not sufficient sales of such or simi- 
lar merchandise in the home market, the statute directs the administer- 
ing authority to look to third country prices or constructed value. 19 
U.S.C. § 1677b(a)(1)(B) and (2). NTN further states that the decision of 
the Court in Timken IJ also undermines the fundamental purpose of the 
antidumping duty law by subjecting importers to arbitrary assessments 
of antidumping duties. Plaintiffs’ Brief at 32. 

This Court disagrees with NTN’s assessment of the statute. Rather 
than frustrating the purpose of the antidumping law, ITA’s set-splitting 
methodology furthers that purpose by discouraging circumvention. 
This Court has found that the statutory provision defining foreign mar- 
ket value as the price at which such or similar merchandise is sold 
(19 U.S.C. § 1677b(a)(1)(A)) cannot be interpreted so as to exclude set 
splitting because such an interpretation “would clearly facilitate, if not 
promote, the circumvention of the dumping laws.” NT'N Bearing Corp., 
14 CIT at 640, 747 F Supp. at 741. 

As this Court stated in Timken II, NTN is incorrect in asserting that 
by splitting sets the ITA used “pretended” sales to determine foreign 
market value. Timken II, 11 CIT at 794, 673 F. Supp. at 504. The sales of 
the cups and cones in the home market were not pretended: they were 
legitimate sales to legitimate customers that actually took place. 

Nor can section 1677b(a)(1)(B) reasonably be interpreted as prevent- 
ing the ITA from determining prices of home market merchandise 
whenever that merchandise was sold together with other merchandise 
for a single price. That section is intended to prevent foreign manufac- 
turers from using misleading invoices or other practices to circumvent 
the antidumping law. See H.R. Conf. Rep. No. 79, 67th Cong., 1st Sess. 
11 (1921) (stating that the purpose of the section is to prevent the estab- 
lishment of a fictitious market value by other than bona fide sales). The 
ITA’s methodology of splitting sets not only discourages such cir- 
cumvention, it does not permit it. In the absence of the agency’s practice 
of splitting sets and determining prices based on relative production 
costs, NTN could have compelled the use of constructed value simply by 
selling sets in one market and single cups and cones in the other. See Cer- 
tain Electric Motors from Japan; Final Results of Administrative 
Review of Antidumping Duty Order, 49 Fed. Reg. 32,627, 32,628-29 
(Aug. 15, 1984) (ITA chose system sales as the basis for comparison to 
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prevent the possibility of disguised margins). The Court therefore 
affirms the ITA’s action and declines to read section 1677b(a)(1) to per- 
mit such control by foreign manufacturers of the manner which foreign 
market value is determined. 


3. Sales Across Different Levels of Trade: 


NTN argues that Commerce erred in comparing U.S. TRB models 
with home market TRB models sold at different levels of trade and that 
the Court should reject Commerce’s methodology. Plaintiffs’ Brief at 
34-39. For the reasons set out below, NT'N’s argument is meritless. 

19 U.S.C. § 1675 (a) (1988) requires Commerce to calculate the differ- 
ence between foreign market value and United States price (“USP”) of 
the imported merchandise. Before calculating FMV, Commerce must 
first identify for each U.S. sale a comparison home market sale. If identi- 
cal merchandise as defined in 19 U.S.C. § 1677(16) is not available, Com- 
merce must then proceed to select similar merchandise as defined in 
subsections (B) or (C) of 19 U.S.C. § 1677(16). 

This Court on several occasions has affirmed Commerce’s selection of 
most similar merchandise sold in the home market when alternative 
levels were unavailable. See NTN Bearing Corp., 14 CIT at 634, 747 
F Supp. at 736; Timken II, 11 CIT at 793, 673 F. Supp. at 504; Koyo Seiko 
Co. v. United States, 16CIT _—,_—«, 796 F Supp. 1526, 1532 (1992). 
Furthermore, this Court refused to recognize a “level of trade” argu- 
ment similar to NTN’s in NTN Bearing Corp., 14 CIT at 634, 747 
F Supp. at 736, stating: 


With respect to plaintiffs’ contention that the ITA’s disregard of 
levels of trade differences is contrary to law, plaintiffs have not pro- 
vided, nor has the court uncovered any support for this argument. 
To the contrary, this court has noted previously that there is no stat- 
utory mandate requiring Commerce to remain within the same lev- 
els of trade while effecting its “such or similar merchandise” 
determination. [Citation omitted.] Plaintiffs, therefore, have no 
basis for requesting that the Court require Commerce to limit its 
comparisons by the level of trade in which the sales occur. 


Thus, Commerce’s comparison of sales across different levels of trade 
was in accordance with law and this issue is affirmed as to that compari- 
son methodology. 

NTN further argues that a level of trade adjustment based on indirect 
selling expenses does not reflect the substantial price differences 
between the two levels of trade and, therefore, any adjustments for level 
of trade differences should not be limited to only differences in selling 
expenses, but also account for the full differences in price levels. Plain- 
tiffs’ Brief at 39-51. Because Commerce did not address the adjustment 
issue in the Final Results, this matter is remanded to Commerce so that 
it may make an appropriate explanation for the limitation of the level of 
trade adjustment to NTN’s indirect selling expenses. 
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4. Extended Period of Time Test: 


It is the contention of NTN that three or more months during a period 
of review did not represent “an extended period of time” for sales made 
below the cost of production, but that an extended period must be 
defined as a majority of the period, or in excess of 50% of the period. 
Plaintiffs’ Brief at 51-53. 

Commerce disagrees, arguing that 19 U.S.C. § 1677b(b) (1988) is 
designed to ensure that below-cost sales are not disregarded if these 
sales occurred over a short period of time or resulted from normal busi- 
ness practices, such as selling obsolete or end-of-year merchandise at 
below-cost prices. Final Results, 57 Fed. Reg. at 4,958. 

Commerce explains: 


TRBs are a commodity item that do not demonstrate perishability, 
seasonality, or frequent generational changes in models. No 
information on the record in this case indicates that below-cost 
sales are a normal practice or characteristic in the industry. We used 
the period of three months to define an extended period of time 
since three months is commonly used to measure corporate, finan- 
cial, and economic performance. Use of three months to measure 
frequency of below-cost sales shows that sales below the cost of pro- 
duction are not random, accidental, or sporadic. This time mea- 
surement also ensures that the Department uses home market 
prices that are above the cost of production in its price-to-price com- 


parisons in all but random or sporadic situations. Therefore, we 
have determined below-cost sales occurring in three or more 
months of the review period to have been made over an extended 
period of time. (See Final Results of Antidumping Duty Adminis- 
trative Review, Tapered Roller Bearings, Four Inches or Less in 
Outside Diameter and Certain Components Thereof, from Japan, 56 
Fed. Reg. 65,228 (Dec. 16, 1991)). 


Id. 

NTN argues that the “extended period of time” for purposes of 19 
U.S.C. § 1677b(b)(1) should be over half of the 12-month review period 
or six months. Its entire argument is based on the dictionary definition 
of extended time. See Plaintiffs’ Brief at 51-53. 

Congress did not provide a specified time period in section 1677b(b) 
for determining whether sales below cost were made over an extended 
period of time and therefore has left it up to Commerce to determine 
what constitutes an extended period of time within the context of a par- 
ticular proceeding. If Commerce’s interpretation is reasonable, it must 
be sustained. Chevron U.S.A., Inc. v. Natural Resources Defense Coun- 
cil, Inc., 467 U.S. 837, 842-44 (1984). 

NTN produced no information indicating that below-cost sales are a 
normal and expected characteristic of the trade in TRBs. Therefore, 
Commerce’s definition of the term “extended period of time” is sup- 
ported by substantial evidence and in accordance with law and this issue 
is hereby affirmed. 
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5. Calculation of NT'N’s Credit Costs: 


NTN argues that, in calculating credit costs, Commerce should take 
into account any compensating balances that NTN had deposited. NTN 
further argues that Commerce should have calculated the credit costs 
using NTN’s preferred formula. Plaintiffs’ Brief at 53-57. Commerce 
states that although NTN has not demonstrated that Commerce’s for- 
mula for calculating credit expenses is in any way unreasonable, the 
matter should be remanded so that Commerce can accurately explain its 
methodology. Defendants’ Brief at 42-43. Because in the final results 
Commerce did not accurately explain the manner in which it calculated 
the deposit rate and the reasons for not using NTN’s nominal interest, 
this issue is remanded to Commerce so that it can explain the methodol- 
ogy that it employed in calculating credit costs. 


6. Home Market Sales Not in the Ordinary Course of Trade: 


Commerce stated that, due to the significant number of home market 
sales transactions, it was satisfied that the results of the review were not 
meaningfully affected by the exclusion of sample sales and sales NTN 
had identified as not in the “ordinary course of trade.” Final Results, 
57 Fed. Reg. at 4,959. 

NTN asserts that there was an inadvertent computer error on the 
part of the ITA given the ITA’s determination in the final results not to 
use these sales. NTN also notes that the exclusion of such sales not in 
the ordinary course of trade is consistent with the ITA’s practice in the 
original investigation and the final results issued in the 1987-88 review 
in this case as well as in the 1989-90 review of this case and requests that 
this issue be remanded to the ITA to correct this error. Plaintiffs’ Brief 
at 57-58. 

Commerce agrees and requests that this issue be remanded for recon- 
sideration because of the discrepancy between the statement contained 
in the final results and the action actually taken (inclusion of all sales in 
the margin analysis). Defendants’ Brief at 43. Therefore, this matter is 
remanded to the ITA for reconsideration. 


7. Use of Above-Cost Sales for Calculating Foreign Market Value: 


NTN argues that Commerce improperly used sales in insufficient 
quantities contrary to 19 U.S.C. § 1677b(b) in determining foreign mar- 
ket value. Plaintiffs’ Brief at 58-60. Because NTN raises this issue for 
the first time and Commerce did not have an opportunity to address it in 
the final results, this matter is remanded to Commerce so that it can 
comment upon it. 


8. Treatment of Home Market Discounts for COP Test: 


NTN notes that while the analysis memorandum suggests that dis- 
counts were deducted from home market price before conducting the 
below-cost of production sales test pursuant to 19 U.S.C. § 1677b(b), the 
computer program indicates that no discounts were actually deducted. 
Plaintiffs’ Brief at 61-62. Commerce agrees that the matter should be 
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remanded. Defendants’ Brief at 44. Therefore, this issue is remanded to 
Commerce for reconsideration. 


9. Computer Program Errors: 

NTN notes that computer programming errors resulted in the exclu- 
sion of certain home market sales and in an improper merging of home 
market sales data with U.S. sales data base. Plaintiffs’ Brief at 62-65. 
Commerce agrees that this case should be remanded, Defendants’ Brief 
at 44, and this issue is hereby remanded to Commerce for correction of 
the computer programming errors. 


10. Failure to Issue Amended Final Results: 

NTN argues that Commerce erred in its failure to issue amended final 
results after NTN submitted comments regarding alleged ministerial 
errors. Plaintiffs’ Brief at 65-66. Commerce requests this Court to 
remand this issue for correction of any computer errors. Defendants’ 
Brief at 45. Since suits contesting the final results were filed before com- 
ments were submitted by NTN, Commerce could not amend the final 
results without leave of this Court. See Zenith Elecs. Corp. v. United 
States, 884 F.2d 556, 561 (Fed. Cir. 1989). Therefore, this Court remands 
this issue for correction of any computer errors. 


CONCLUSION 


For the foregoing reasons, this case is remanded to Commerce for 


(1) explanation of its reasons for not granting NTN’s claim for adjust- 
ment for different levels of trade; (2) explanation of its reasons for not 
accepting NTN’s method for calculation of credit expenses and not 
using NTN’s nominal interest rate; (3) reconsideration of NTN’s claim 
that certain home market sales were not in the ordinary course of trade 
and therefore should be excluded from the calculation of foreign market 
value; (4) reconsideration of whether discounts should be deducted from 
home market sales prices for purposes of the below-cost of production 
sales test; (5) commentsupon the question whether the above-cost home 
market TRB sales were adequate for calculating foreign market value; 
(6) correction of computer programming instructions (a) to preclude the 
exclusion of certain home market sales for calculation of foreign market 
value, and (b) to properly merge home sales data base with U.S. sales 
data base. Commerce’s determination is affirmed in all other respects. 
Remand results are due within ninety (90) days of the date this opinion 
is entered. Any comments or responses are due within thirty (30) days 
thereafter. Any rebuttal comments are due within fifteen (15) days of 
the date responses or comments are due. 
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OPINION 
REstTANl, Judge: This matter is before the court on a motion to dismiss, 


or in the alternative, for summary judgment, brought by defendants, 
the United States, Lloyd Bentsen, Secretary of the Treasury (“the Sec- 
retary”), John P Simpson, Deputy Assistant Secretary of the Treasury, 
and George H. Weise, Commissioner of Customs. In support of their 
motion, defendants argue that this court lacks jurisdiction to hear plain- 
tiffs’ challenge to Treasury Decision 94-5 (“T.D. 94-5”), 58 Fed. Reg. 
68,743 (Dep’t Treas. 1993), which requires that the country of origin 
marking on packages containing imported frozen produce must appear 
on the front panel in accordance with certain type and size specifica- 
tions. Defendants further assert for purposes of summary judgment 
that Customs was not arbitrary and capricious in its promulgation of 
this decision. In response, plaintiffs in essence request a judgment from 
this court finding T.D. 94-5 null and void in accordance with the Admin- 
istrative Procedure Act (“APA”), 5 U.S.C. §§ 553 and 706(2) (1988), and 
§ 304(a)(1) of the Tariff Act of 1930.1 


I. BACKGROUND 


Plaintiffs American Frozen Food Institute, Inc. and National Food 
Processors Association are trade associations, a majority of whose mem- 


1 The parties were alerted prior to oral argument that the court would consider the response to defendants’ motion to 
dismiss as a cross-motion for summary judgment or judgment on the record. 

Although plaintiffs’ motion for preliminary injunction dated February 23, 1994 is still before the court, the remedy 
sought, preventing defendants from implementing or enforcing the requirements of T.D. 94-5 pending this court’s 
review of the decision, was achieved by other means. As defendants suspended enforcement of T.D. 94-5 until January 
1, 1995, and the court has ruled on the merits, this motion has become moot. See 59 Fed. Reg. 14,548 (Dep’t Treas. 1994) 
(suspending date of compliance for T.D. 94-5). 
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bers are engaged in the manufacture, packaging and marketing of fro- 
zen food products, including frozen produce. Plaintiff Green Giant 
Foods (“Green Giant”) is a U.S. manufacturer and marketer of products 
containing frozen produce, and is an importer of frozen produce for use 
in frozen food products. Plaintiff J.R. Simplot Company also imports 
frozen produce. 

On May 9, 1988, certain U.S.-based frozen food packaging companies, 
including Norcal Crosetti Foods, Inc. (“Norcal”), filed requests and 
exemplars of packaging with Customs for a determination regarding 
whether specific frozen produce packages were properly marked to 
show country of origin, as required by 19 U.S.C. § 1304(a) (1988).? The 
domestic frozen food packagers sought a ruling that the country of ori- 
gin could only be marked on the front panel of the product packaging to 
satisfy the meaning of the term “conspicuous” as used in § 1304, and 
implemented in the Customs Regulations, 19 C.ER. part 134. Customs 
considered the requests to be “domestic interested party petitions” pur- 
suant to 19 U.S.C. § 1516 (1988), and determined that the country of ori- 
gin markings on the back panels of the samples submitted were 
“conspicuous”, thus front panel marking was not required. See Customs 
Headquarters Ruling (“HRL”) 731830 (Nov. 21, 1988).4 

Norcal and other parties subsequently brought an action alleging 
Customs had misinterpreted the “conspicuous” requirement in 5 1304. 
See Norcal/Crosetti Foods, Inc. v. United States Customs Service, 15 CIT 
60, 758 F. Supp. 729 (1991) (“Norcal I”), vacated, 790 F. Supp. 302 (Ct. 


Int’] Trade 1992). The Norcal I plaintiffs prevailed on the merits of their 
summary judgment motion, as the court found that the country of origin 
must be marked on the front or most prominent panel of the package to 
be “conspicuous.” Jd. at 74, 758 F. Supp. at 741. On May 28, 1991, at the 
direction of the Norcal I court, Customs revoked HRL 731830 and ruled 
that frozen produce was not marked in a conspicuous place unless the 
marking appeared on the front panel of the package. T.D. 91-48, 56 Fed. 


2Section 1304 of title 19 of the United States Code requires as follows: 


Except as hereinafter provided, every article of foreign origin (or its container * * *) imported into the United 
States shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or 
container) will permit in such manner as to indicate to an ultimate purchaser in the United States the English 
name of the country of origin of the article. The Secretary of the Treasury may by regulations— 

(1) * * * prescribe any reasonable method of marking, * * * and a conspicuous place on the article (or container) 
where the marking shall appear * * *. 


19 U.S.C. § 1304(a)(1). 
3The regulations relating to marking country of origin on packaging provide: 


§ 134.46 Marking when name of country or locality other than country of origin appears. 

In any case in which the words “United States,” or “American,” the letters “U.S.A.,” any variation of such words 
or letters, or the name of any city or locality in the United States, or the name of any foreign country or locality 
other than the country or locality in which the article was manufactured or produced, appear on an imported 
article or its container, there shall appear, legibly and permanently, in close proximity to such words, * * * and in at 
least a comparable size, the name of the country of origin preceded by “Made in,” “Product of,” or other words of 
similar meaning. 

§ 134.47 Souvenirs and articles marked with trademarks or trade names. 

When as part ofa trademark or trade name * * * the name ofa location in the United States or “United States” or 
“America” appear, the article shall be legibly, conspicuously, and ——— marked to indicate the name of the 
country of origin of the article preceded by “Made in,” “Product of,” or other similar words, in close proximity or in 
some other conspicuous location. 


19 C.FR. §§ 134.46, 134.47 (1993). 


4The industry practice is to mark the country of origin on the back panel, usually near the nutritional information 
and the expiration date of the food products. T.D. 91-48, 56 Fed. Reg. 24,115, 24,115 (Dep’t Treas. 1991). 
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Reg. 24,115, 24,115 (Dep’t Treas. 1991). Customs adopted the findings 
and determinations made by the Norcal I court, “subject to such modifi- 
cations as may be directed by the appellate court, concerning the proper 
location of and the type size and style to be employed in marking the 
country of origin.” Jd. Customs also solicited comments on the imple- 
mentation date for front panel marking.® Id. at 24, 115-16. 

On appeal, the Federal Circuit determined that the Norcal I court 
lacked jurisdiction to decide the matter, as plaintiffs there had failed to 
exhaust the administrative remedies available under 19 U.S.C. § 1516 
(1988). See Norcal/Crosetti Foods, Inc. v. United States, 963 F.2d 356, 
359-60 (Fed. Cir. 1992) (“Norcal II”). The Federal Circuit remanded 
with instructions to dismiss the case and vacate Norcal I. Id. at 360. 

On January 13, 1993, Norcal and Patterson Frozen Foods, Inc. filed a 
petition pursuant to 19 U.S.C. § 1516 (“the 516 petition”), requesting 
that Customs reconsider and reject the findings in HRL 731830 and 
begin enforcement of the requirements set out in T.D. 91-48. Enclosed 
with a supplemental submission to the petition were specific exemplars 
of labelling for which Norcal requested review. Decl. of Richard Maltz- 
man Supp. Br. of Amicus Curiae Norcal, Ex. D. Customs published 
notice of the 516 petition and solicited comments on September 9, 1993. 
58 Fed. Reg. 47,413 (Dep’t Treas. 1993).® 

Customs determined on December 29, 1993 that back panel marking 
was insufficient and front panel marking of country of origin was 
required, in a size and style to match the net weight or quantity marking 
of the product. T.D. 94-5, 58 Fed. Reg. at 68,746. Customs indicated the 
effective date for this decision would be May 8, 1994, to allow importers 
time to modify their packaging. Id. Customs further noted that 
“{c]onspicuous marking within the meaning of T.D. 91-48 shall be lim- 
ited to marking which complies” with the additional specifications for 
type size and style set forth.’ Id. at 68,747. 

Plaintiffs filed the instant action challenging T.D. 94-5 on February 
14, 1994. Plaintiffs moved for a preliminary injunction on February 24, 


57D. 91-48 did not contain an effective date or other language to implement the front panel requirement. 


6 The notice made clear that Customs has never enforced T:D. 91-48 and regarded the findings of HRL 731830 rein- 
stated, once Norcal II was decided and Norcal I was vacated. See 58 Fed. Reg. at 47,414. 

7T.D. 94-5 states in part, 

To further insure the conspicuousness and legibility of the indication of country of origin, and in recognition of the 
expertise of the Food and Drug Administration with respect to food labeling, we are modeling Customs requirements 
on certain of the [FDA regulatory] specifications * * * which apply to the required declaration of net quantity of con- 
tents as the specification for the indication of origin * * *. The following specifications * * * are needed for the enforce- 
ment of uniform standards of conspicuousness and legibility * * *. 

1. The indication of origin shall appear as a distinct item on the principal display panel * * * 

2. The indication shall appear in * * * boldface upper case Roman or san serif print or type which shall be in distinct 
contrast * * * to its background. 

* - * * * 7 * 

4. The indication shall be in letters and numerals in a type size established in relationship to the area of the principal 
display panel of the package and shall be uniform for all packages of substantially the same size by complying with the 
following type specifications: 

* * * * * * * 

(c) Not less than three-sixteenths inch in height on packages the principal display panel of which has an area of more 
than 25 but not more than 100 square inches. 

(d) Not less than one-fourth inch in height on packages the principal display panel of which has an area of more than 
100 square inches, except not less than ¥2 inch in height if the area is more than 400 square inches. 


58 Fed. Reg. at 68,746-47. 
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1994. On March 29, 1994, Customs indicated that the compliance date 
for the front panel marking requirement in T.D. 94-5 would be sus- 
pended until January 1, 1995. 59 Fed. Reg. 14,548 (Dep’t Treas. 1994). 
Customs also suspended the compliance date for meeting the type size 
and style requirements for front panel marking, and solicited comments 
both on anew effective date and the specifications for type size and style. 
59 Fed. Reg. 14,579 (Dep’t Treas. 1994). Defendants moved to dismiss 
this action on March 24, 1994. 


II. Discussion 
A. Motion to Dismiss for Lack of Subject Matter Jurisdiction: 


The threshold issue presented is whether this court possesses juris- 
diction to hear plaintiffs’ challenge to T.D. 94-5. Defendants contend 
that plaintiffs improperly seek a review of the 516 petition by Norcal, for 
which judicial review is only available to the “domestic interested party” 
petitioner, not to importers. See 19 U.S.C. § 1516(c), (e) (1988).° Defen- 
dants also maintain that plaintiffs are unable to satisfy the test for juris- 
diction under 28 U.S.C. § 1581(h) (1988). Plaintiffs respond that T.D. 
94-5 contains new marking requirements constituting rulemaking sub- 
ject to review under the APA. As such, plaintiffs assert jurisdiction 
under § 1581(h).? 

Under certain circumstances, a plaintiff is not required to complete 
the traditional protest procedures as defined in 19 U.S.C. §§ 1514 and 
1515 (1988) before bringing a civil action.!° One alternative available to 
an importer seeking pre-importation review is found in § 1581(h), 
which provides in part that 


The Court of International Trade shall have exclusive jurisdic- 
tion of any civil action commenced to review, prior to the importa- 
tion of the goods involved, a ruling issued by the Secretary of the 
Treasury, * * * relating to * * * marking * * *, but only if the party 
commencing the civil action demonstrates to the court that he 
would be irreparably harmed unless given an opportunity to obtain 
judicial review prior to such importation. 


28 U.S.C. § 1581(h). 
The court has interpreted this section to set out four requirements to 
establish jurisdiction: 1/ review must be sought prior to importation; 


8 only after importation may importers challenge a Treasury determination rendered in response to a 516 petition, 
pursuant to 28 U.S.C. § 1581(a), thus jurisdiction under this section is currently unavailable to plaintiffs. 


9 In their motion for preliminary injunction and in opposition to defendants’ motion to dismiss, plaintiffs argued only 
that jurisdiction was available under § 1581(i)(4), rather than under § 1581(h), to enable them to seek injunctive relief. 
See 28 U.S.C. § 2643(c)(4) (1988) (limiting remedy under § 1581(h) to declaratory relief). At oral argument, plaintiffs 
abandoned their § 1581(i) argument and contended that § 1581(h) was the proper basis for jurisdiction. 

The court notes that § 1581(i) is the residual jurisdiction provision, and may only be invoked when another subsec- 
tion of § 1581 is unavailable or the remedy provided by another subsection is “manifestly inadequate.” See National 
Corn Growers Ass’n v. Baker, 840 F.2d 1547, 1557 (Fed. Cir. 1988); Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. 
Cir. 1987), cert. denied, 484 U.S. 1041 (1988). 


10An importer has a broader range of remedies available to challenge a Treasury decision than does a domestic party. 
See 19 U.S.C. §§ 1514-1515 (procedures for importer protest of Customs decisions); 28 U.S.C. §§ 1581(h) (providing for 
pre-importation review), 1581(i) (residual jurisdiction provision), 2637(a) (allowing filing of civil action after liqui- 
dated duties paid), and 2637(c) (1988) (allowing § 1581(h) jurisdiction where administrative remedies not yet 
exhausted). A domestic “interested party” may protest a Customs decision only through the 516 petition process. See 
19 U.S.C. § 1516 (procedures for interested party petition); 28 U.S.C. § 2637(b) (requiring exhaustion of administrative 
remedies under § 1516 before suit filed). 
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2/ review sought must be for a ruling; 3/the ruling must relate to certain 
subject matter; and 4/ the importer must show that irreparable harm 
will result unless judicial review prior to importation is obtained. 
National Juice Prods. Ass’n v. United States, 10 CIT 48, 51, 628 F Supp. 
978, 982 (1986). Plaintiffs have the burden of establishing that jurisdic- 
tion exists. Id. 

The parties do not dispute that judicial review sought is for goods 
prior to importation and that T.D. 94-5 pertains to a specific or certain 
subject matter, but disagree as to the remaining two factors to establish 
§ 1581(h) jurisdiction. 

1. The ruling requirement: 

Defendants initially argue that T.D. 94-5 is not a ruling as contem- 
plated under § 1581(h), but rather a general interpretation regarding 
proper placement of country of origin markings, arising from the deci- 
sion on the 516 petition. 

A “ruling” has been defined in the legislative history of § 1581(h) asa 
“determination by the Secretary of the Treasury as to the manner in 
which it will treat [a] completed transaction.” H.R. Rep. No. 1235, 96th 
Cong., 2d Sess. 46, reprinted in 1980 U.S.C.C.A.N. 3729, 3758. An “inter- 
nal advice” ruling, or a “general interpretive ruling” will not invoke 
§ 1581(h) jurisdiction. See Pagoda Trading Co. v. United States, 6 CIT 
296, 298, 577 F. Supp. 22, 24 (1983); American Air Parcel Forwarding 
Co. v. United States, 5 CIT 8, 11-12, 557 F. Supp. 605, 608, aff'd, 718 F.2d 
1546 (Fed. Cir. 1983), cert. denied, 466 U.S. 937 (1984). 

In Pagoda Trading, the “ruling” at issue was a Treasury Decision 
stating guidelines for classification of footwear but not ruling specifi- 
cally on the merchandise intended to be imported. 6 CIT at 297, 577 
F. Supp. at 23. The court found this ruling to be a general interpretive 
ruling and thus precluded from § 1581(h) review. Jd. at 298, 577 F. Supp. 
at 24. Importers in American Air challenged Customs’ response to a 
request for an internal advice ruling. 5 CIT at 11, 557 F. Supp. at 608. 
The court there determined that the legislative history of § 1581(h) 
expressly excluded internal advice rulings as a basis for jurisdiction 
under that section. Jd. at 12, 557 F Supp. at 608. Further, internal advice 
rulings are available only for goods already imported and are not pro- 
spective. Id. Because T.D. 94-5 clearly functions as a determination of 
the manner in which frozen produce imports will be treated, the ruling 
does not resemble either of the exceptions described in Pagoda Trading 
or American Air. For these reasons, T.D. 94-5 is a ruling that is suffi- 
ciently specific to be reviewed under § 1581(h).!! 

2. Irreparable harm: 

Defendants’ additional challenge to § 1581(h) jurisdiction is that 

plaintiffs have failed to establish irreparable harm, and that any risk of 


11 For the same reasons as discussed in the text, defendants’ contention that the controversy is not ripe must also fail. 
Where there is no doubt that the ruling involved will apply to articles that plaintiff is going to import, the legal dispute is 
sufficiently concrete. Association of Food Indus., Inc. v. Von Raab, 9 CIT 626, 627, 624 F. Supp. 1557, 1558 (1985). 

Plaintiffs correctly argue that the controversy is ripe because T.D. 94-5 presents a new regulatory scheme for mark- 
ing placement that also specifies type size and style, with a specific effective date for at least part of the new scheme. 
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harm has been eliminated by the suspension of the implementation date 
of T.D. 94-5 until January 1, 1995, as it Pertains to front panel marking. 

Plaintiffs have presented evidence that they will lose substantial 
sums of money from the destruction of stockpiled noncomplying label- 
ling. See Pls.’ Resp. to Defs.’ Mot. Dismiss, App. A, Anderson Aff., 11 3; 
id., App. B, Drabkin Aff., 1 2. Plaintiffs also indicated that costs for label- 
ling redesign were projected at over $9 million. See id., App. A, Anderson 
Aff., 14. Plaintiff Green Giant stated that its costs to destroy labels and 
its printing costs to change labels would be in excess of $900,000. See 
Pls.’ Mem. Supp. Prelim. Inj., Ex. E, Cronk Aff., 1 18. These estimated 
costs also reflect that in many instances where imported vegetables 
from more than one foreign country are used, plaintiffs would be 
required to design and order multiple packages for one product, to pro- 
vide each possible combination of countries of origin for the vegetables 
contained. Id., 1 13. Additionally, plaintiff Green Giant stated that it 
would be necessary to re-engineer its inventory management process to 
track the source of the vegetables from delivery to packaging to ensure 
that the various labels will correctly reflect the countries of origin for 
the vegetables. Id., 11 16. 

Irreparable harm is that harm that cannot be reasonably redressed in 
acourt of law. National Juice, 10 CIT at 53, 628 F Supp. at 984. Essential 
to the inquiry into irreparable harm is the immediacy of the injury and 
the inadequacy of future corrective relief. Jd. Plaintiffs in National 
Juice presented evidence of costs to be incurrea for discarding and rede- 
signing labels, costs not recoverable if plaintiffs were to prevail on the 
merits. Id. at 54, 628 F. Supp. at 985. In National Juice, the court found 
plaintiffs’ showing met the standard of clear and convincing evidence 
that irreparable harm would result if pre-importation review of a coun- 
try of origin marking ruling was not permitted. Jd. at 57,628 F Supp. at 
986-87. Plaintiffs here have submitted sufficient evidence to demon- 
strate the significant cost involved to comply with T.D. 94-5, even as it is 
currently amended. 

Further, the temporary suspension of the front panel marking 
requirement in T.D. 94-5 does not eliminate the risk of irreparable 
harm. Plaintiffs now face a two-step compliance process, as they are 
required to redesign labelling to include front panel marking by Janu- 
ary 1, 1995. They may also be required to redesign the labelling a second 
time, if Customs changes its mind as to type size and style requirements 
after the notice and comment period. Although the defendants respond 
that the notice and comment period on type size and style is still being 
conducted and does not present a risk of immediate irreparable harm, 
any date for implementation of this requirement may continually be 
adjusted, always presenting a two-step redesign process for plaintiffs. 
Plaintiffs clearly need a court decision in advance of importation to 
avoid irreparable harm in this instance. 

Defendants also argue that compliance with changing trade regula- 
tions is the cost of doing business, and rely on the holding in Association 
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of Food Indus., Inc. v. Von Raab, 9 CIT 626, 628, 624 F. Supp. 1557, 1559 
(1985), wherein the court did not find costs for new labels to constitute 
the requisite harm. The determination in Von Raab is distinguishable, 
as the plaintiffs there failed to establish that use of adhesive labels to 
add country of origin was an unacceptable interim measure to deplete 
the stockpiled label inventories. Id.1 

Plaintiffs here have made a sufficient showing of irreparable harm to 
satisfy the standard set in National Juice. The court finds that plaintiffs 
have satisfied the requirements for § 1581(h) review, and thus jurisdic- 
tion to review T.D. 94-5 is not lacking. Defendants’ motion to dismiss is 
denied. 


B. Standard of Review: 

The standard of review for any rulemaking that does not follow a 
hearing on the record is whether the agency’s action was “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law.” See 5 U.S.C. § 706(2)(A) (1988). An administrative agency must act 
in accordance with the unambiguously expressed intent of Congress. 
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837, 842-43 (1984). Ifthe relevant statute is silent or ambiguous regard- 
ing the specific issue, the question before the court is whether the 
agency’s answer is a permissible construction of the statute. Id. at 843. 
The scope of review is limited to the administrative reccrd. See 28 U.S.C. 
§ 2640(e) (West Supp. 1994);5 U.S.C. § 706. To the extent the court must 


review plaintiffs’ allegations regarding whether T.D. 94-5 was the prod- 
uct of improper political influence, the court may consider evidence out- 


side the record.!? See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 
US. 402, 420 (1971). 

To grant a motion for summary judgment, the court must decide there 
is no genuine issue as to any material fact and the movant is entitled to 
judgment as a matter of law. USCIT Rule 56(d). 


C. Merits of the Summary Judgment Motions: 


Defendants seek, in the alternative to their motion to dismiss, a grant 
of summary judgment in their favor ruling that T.D. 94-5 is not arbi- 
trary and capricious. Defendants contend that T.D. 94-5 is not subject to 
the requirements of the APA, as it is an interpretive rule construing the 
meaning of marking requirements set out in 19 U.S.C. § 1304. Plaintiffs 
respond that T.D. 94-5 is arbitrary and capricious because defendants 
did not avail themselves of APA procedures in promulgating T.D. 94-5 as 
a legislative rule. Plaintiffs also contend that there is evidence that T.D. 
94-5 was the product of a political agreement. Plaintiffs further argue 


12 sithough the parties here did not raise specifically the issue of whether corrective adhesive labels are a feasible 
interim measure to reduce cost of compliance, in National Juice the court found adhesive labelling of frozen products 
not to be a viable alternative, because the stickers do not adhere to wet surfaces and there is no guarantee of accurate 
placement. 10 CIT at 55, 628 F. Supp. at 985. Thus, defendants’ argument fails to establish that plaintiffs have not 
succeeded in meeting the irreparable harm prong of the jurisdictional test. 


13 Parties agreed that the court could resolve the factual issues regarding this point on the basis of affidavits and 
deposition testimony. 
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that Treasury violated a statutory mandate to issue any special marking 
requirements by regulation. 


1. Nature of ruling as legislative or interpretive: 


According to the APA, an agency is required to notify the public and 
provide an opportunity for comment, prior to issuance of a regulation or 
rule of general applicability. 5 U.S.C. § 553. Section 553(b) provides that: 


(b) General notice of proposed rule making shall be published in the 
Federal Register, unless persons subject thereto are named and 
either personally served or otherwise have actual notice thereof in 
accordance with law. The notice shall include— 


(1) a statement of the time, place, and nature of public rule 
making proceedings; 

(2) reference to the legal authority under which the rule is 
proposed; and 

(3) either the terms or substance of the proposed rule or a 
description of the subjects and issues involved. 


Except when notice or hearing is required by statute, this subsec- 
tion does not apply— 

(A) to interpretative rules, general statements of policy, or rules 
of agency organization, procedure, or practice; or 

(B) when the agency for good cause finds (and incorporates the 
finding and a brief statement of reasons there for in the rules 
issued) that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 


Id. § 553(b). The requirements of § 553(b) apply to proceedings for the 
issuance of substantive rules with the force of law. See Chrysler Corp. v. 
Brown, 441 U.S. 281, 313 (1979); Batterton v. Marshall, 648 F.2d 694, 
700-02 (D.C. Cir. 1980). The term “rulemaking” embraces agency pro- 
cesses for formulating, amending or repealing such substantive rules. 
5 U.S.C. § 551(5) (1988). Any attempt by an agency to engage in rule- 
making without opportunity for public comment is condemned. See 
National Wildlife Fed’n v. Clark, 577 F. Supp. 825, 828 (D.D.C. 1984). 

Plaintiffs assert that T.D. 94-5 is a legislative rule, largely because 
T.D. 94-5 reads into the term “conspicuous” in § 1304 additional 
requirements regarding type size and style that are not contemplated by 
the statute and that will be applicable to any importer of frozen produce. 
Plaintiffs emphasize that neither did they receive notice of the type size 
and style requirements specified, nor were they afforded an opportunity 
to comment before the issuance of the ruling. 

Courts have relied on certain general principles to guide the deter- 
mination of whether a rule is interpretive or legislative. Interpretive 
rules state merely what an administrative agency thinks the statute 
means, and only remind affected parties of existing duties. General 
Motors Corp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984), cert. 
denied, 471 U.S. 1074 (1985). An interpretive rule need not be merely a 
paraphrase of the statute: it may provide “crisper and more detailed 
lines than the authority being interpreted,” without exceeding the 
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bounds of the notice and comment exemption under § 553. Orengo 
Carabalilo v. Reich, 11 F.3d 186, 195 (D.C. Cir. 1993). 

On the other hand, substantive or legislative-type rules are those 
which relate to and change the standards of conduct, and have force of 
law. See, e.g., American Hosp. Ass’n v. Bowen, 834 F.2d 1037, 1045 (D.C. 
Cir. 1987) (finding substantive rules effect change in existing law and 
policy); Cabais v. Egger, 690 F.2d 234, 238 n.9 (D.C. Cir. 1982) (stating 
that legislative rules have effects completely independent of the stat- 
ute). A legislative rule is one that is intended to create new rights and 
duties. Fertilizer Inst. v. EPA, 935 F.2d 1303, 1307-08 (D.C. Cir. 1991) 
(quoting General Motors, 742 F.2d at 1565). The court must focus on the 
intended legal effect of the rule adopted, not the stated intent of the 
agency, to determine whether a rule is legislative or interpretive. See 
General Motors, 742 F.2d at 1565. 

For the sake of argument, the court accepts defendants’ position that 
to the extent the front panel marking portion of T.D. 94-5 is separable 
from the other portions of the ruling, it is an interpretive ruling. In Nor- 
cal I, 15 CIT at 71-72, 758 F Supp. at 739, placement of country of origin 
information clearly was considered to be interpretive. The Norcal II 
court also may have accepted that the term “conspicuous” could be lim- 
ited to one meaning for frozen food packaging. See Norcal II, 963 F.2d at 
359. The Federal Circuit in Norcal II stated that the domestic industry’s 
attempt to require front panel marking was within the purview of § 516 
of the Tariff Act of 1930. Jd. A Treasury Decision under 516 can do no 
more than interpret the law; it cannot create a new legislative rule. It is 
possible, however, that the appellate court only meant that if relief was 
warranted, it could only result from a 516 petition. 

In any case, the court finds that the type size and style portion of T.D. 
94-5 functions as a legislative ruling. The type size and style require- 
ments are not interpretive. There exists a broad range of type sizes and 
type styles that may be conspicuous. From those, Customs has selected a 
narrow range of sizes and styles. The text of T.D. 94-5 supports this 
view: 


Customs is electing * * * to adopt * * * a blanket requirement that 
marking appear on the front of the frozen produce package in the 
lettering and placement specified * * *. 
* * * * * * * 
** * The effect of such a determination * * * is to remove any 
option * * * to select from marking locations and methods which 
satisfy [§ 1304]. 


58 Fed. Reg. at 68,745-46. These selections do not interpret the meaning 
of “conspicuous,” or any other term in the statute, but rather impose 
additional requirements for marking. See B.F Goodrich Co. v. United 
States, 794 F. Supp. 1148, 1154 (Ct. Int’] Trade 1992) (regulation estab- 
lishing substantive new requirement not extant in duty drawback stat- 
ute required notice and comment). 
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The court concludes that because Customs has chosen to promulgate 
front panel marking in combination with other requirements clearly 
needing APA rulemaking procedures, the entirety of T.D. 94-5 may not 
stand. It would be neither reasonable for the court to bifurcate T.D. 94-5 
when Customs did not do so originally, nor equitable to proceed on two 
separate tracks for those parties who must comply and manufacture 
new labelling.!4 

2. Compliance with 19 U.S.C. § 1304(a)(L): 

Section 1304 provides that all foreign products imported into the 
United States, or their containers, must be marked with country of ori- 
gin information in a conspicuous place as legibly, indelibly and perma- 
nently as possible. 19 U.S.C. § 1304. Further, this section provides in 
part that, “[t]he Secretary of the Treasury may by regulations * * * pre- 
scribe any reasonable method of marking.” Id. § 1304(a)(1). The legisla- 
tive history of § 1304(a)(1) indicates that “may” is to be construed as 
“shall,” for purposes of the statute. Customs Admin. Bill: Hearings 
Before the House Comm. on Ways and Means on H.R. 6738, 75th Cong., 
1st Sess. 46, 49 (1937). Defendants do not dispute this construction. 

In § 134.41(a) of the Customs Regulations, “[d]efinite methods of 
marking are prescribed only for articles provided for in § 134.43 and for 
articles which are the objects of special rulings by the Commissioner of 
Customs.” 19 C.FR. § 134.41(a) (1993). Section 134.43 details particu- 
lar marking requirements for certain types of goods, and in each 
instance, these requirements were promulgated pursuant to § 1304 and 
the APA. In United States v. Mersky, 361 U.S. 431 (1960), the Supreme 
Court acknowledged the mandatory rulemaking requirement in § 1304, 
but found no violation for criminal law purposes of the specific language 
of the regulation. Jd. at 437-38, 440. 

It is clear that T.D. 94-5 does not conform with § 1304 regarding 
marking methods, as it prescribes requirements for marking by desig- 
nating specific type sizes and styles, but it was not promulgated as a reg- 
ulation. See discussion infra part 4. The court concludes that because 
T.D. 94-5 was issued in contravention of § 1304, the decision is unlawful 
as “without observance of procedure required by law,” as proscribed by 
the APA, 5 U.S.C. § 706(2)(D). 

3. Political agreements: 


In addition, plaintiffs argue that the requirements in T.D. 94-5 were 
the result of a political agreement between Deputy Assistant Secretary 
Simpson and certain Congressmen. Specifically, plaintiffs maintain that 
T.D. 94-5 was formulated in response to the request of one Congress- 
man’s constituents, in exchange for the Congressman’s vote to imple- 
ment the North American Free Trade Agreement (“NAFTA”). 

Evidence in the record indicates that the type size chosen and speci- 
fied in T.D. 94-5 is larger than any other type size requirement pre- 


147, fact, it appears sensible to promulgate type size requirements in conjunction with position labelling require- 
ments, in order to make such labelling meaningful to a consumer. 
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viously imposed on packages of similar size. See Delgado Dep. Ex. 11-A. 
Mr. Simpson stated at his deposition that he decided on the type size, in 
conjunction with conversations in the fall of 1993 with Ms. Linda Del- 
gado, a Congressional staff member, on the basis of health warnings on 
alcoholic beverage bottle labels. Simpson Dep. at 137-38. Evidence does 
indicate that Mr. Simpson, in contrast to others in the Treasury Depart- 
ment, had been a proponent of front panel marking since 1991, long 
before his conversations with Ms. Delgado and concurrent with his work 
to implement Customs regulations related to NAFTA over the past 
three years. Id. at 59, 276. It appears however that at some point he and 
others in the Treasury Department, at least, became inflexible in their 
views on all aspects of T.D. 94-5, most likely because of political commit- 
ments.!° Jd. at 277. Following APA rulemaking procedures also will help 
ensure that, despite this history, all comments will be taken into consid- 
eration before a final rule is adopted. 
4. Failure to give notice and afford opportunity for comment: 

Finally, contrary to defendants’ arguments, T.D. 94-5 was not pro- 
mulgated in a manner that fulfills the essential notice and comment pro- 
cedures required under the APA for legislative rules. The sole “notice” 
of new marking requirements contemplated by defendants was in con- 
nection with the 516 petition, and indicated only that the petition had 
been received and public comment would be accepted regarding peti- 
tioners’ request that HRL 731830 be rejected and T.D. 91-48 enforced. 
See 58 Fed. Reg. 47,413, 47,414 (Dep’t Treas. 1993). No indication was 
given that legislative rulemaking was contemplated. 

A notice must indicate clearly what specific regulatory changes are 
proposed. Florida Power & Light Co. v. United States, 846 F.2d 765, 771 
(D.C. Cir. 1988) (determining purpose of proposed rulemaking is to pro- 
vide sufficient factual detail and rationale to permit interested parties to 
contest reasoning); see also Shell Oil Co. v. EPA, 950 F.2d 741, 751 (D.C. 
Cir. 1991) (finding ambiguous comments and weak agency communica- 
tions gave no opportunity to criticize proposed rules). 

Further, the only opportunity for comments on T.D. 94-5 itself, prior 
to suspension of its effective date, was limited to selection of an 
appropriate effective date for front panel marking. Although T.D. 94-5 
describes in part the rationale behind the selection of both front panel 
marking and type sizes and styles, see 58 Fed. Reg. at 68,745-47, this 
explanation comes too late and deprived plaintiffs and the public of a 
meaningful opportunity for comment. See National Cable Television 
Ass’n v. FCC, 747 F.2d 1503, 1507 (D.C. Cir. 1984). The recent indication 
of flexibility on type size and style also does not fulfill APA require- 
ments. See 59 Fed. Reg. at 14,579 (soliciting comments on effective date, 
type size and style of marking). As indicated, Customs’ creation of a two- 


151¢ is unclear whether, from the point of view of the Congressman, this was a guid pro quo. What is important, how- 
ever, is that after the NAFTA vote, and after discussion with Congressional staff, one or more officials in the Treasury 
Department with significant responsibility for the 516 decision felt bound to resolve the matter in a manner which 
would meet with the Congressman’s approval. 
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step compliance process does not remedy the flaws in T.D. 94-5. Before 
the importation of goods, plaintiffs and the public must be informed of 
binding rule requirements on front panel marking and type size and 
style. Plaintiffs and the public must also be afforded a full opportunity 
for notice and comment on the proposed rule. 

The court determines that the procedures followed by Customs in 
issuing T.D. 94-5 are insufficient to satisfy the notice and comment 
requirements of the APA. When a regulation is found not to have been 
promulgated in compliance with the APA, the regulation cannot be 
afforded the “force and effect of law.” Chrysler, 441 US. at 313. Because 
the full rulemaking process has not yet been followed, the court declines 
to rule on whether T.D. 94-5 was acceptable substantively, but at oral 
argument all parties, including domestic interests, agreed that the type 


size and style requirements were ill-considered.!® Such requirements 
must be sensible in relation to other labelling requirements, and propor- 
tionate with important information on the panel on which it is to be 
found.!’ The court expects Customs will formulate a rational rule based 
on comments received to date before publishing a proposed rule. 


IV. CoNcLUSION 


Defendants’ motion to dismiss the complaint is denied. Defendants’ 
motion for summary judgment is denied. Plaintiffs’ motion for prelimi- 
nary injunction is denied as moot. The court hereby declares that T.D. 
94-5 is null and void, in accordance with 5 U.S.C. § 706(2)(A) and (D). 


16 a+ oral argument, plaintiffs presented evidence that the type size required by T.D. 94-5 for country of origin mark- 
ing was larger than most warning labels on products that pose health risks. See Pls.’ Ex. 1. 

171t seems unlikely that front panel marking itself would not be found acceptable. The decision in Norcal I, although 
vacated on jurisdictional grounds, required front panel marking. 15 CIT at 74, 758 F. Supp. at 741. 
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